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TROY WALL ASSOCIATES

ATTORNEYS AND COUNSELLORS AT LAW
A PROFESSIONAL ASSOCIATION OF INDIVIDUAL PRACTITIONERS®

90 ROUTE 6A, SANDWICH, MASSACHUSETTS 02563
TELEPHONE: (508) 888-5700

ROBERT S. TROY
rst@troywallassociates.com

BRIAN J. WALL

bjw@troywallassociates.com

January 22, 2024 /
D

VIA U.S. CERTIFIED MAIL

Maissoun Reda, Chief

Wetlands Division

Department of Environmental Protection
Southeast Regional Office

20 Riverside Drive

Lakeville, MA 02347

RE:  Request for Superseding Order of Conditions
Black Beach Harbor Head Association
139 Little Neck Bars Road, F almouth, MA
DEP File No. SE 025-4921

Dear Ms. Reda:

Please be advised that this office, together with Merrill Engineers and Land
Surveyors, Inc., represents the above-referenced Applicant, Black Beach Harbor
Head Association (“Applicant” or “Association”). This serves as a Request for a
Superseding Order of Conditions (“SOC”), pursuant to 310 CMR 10.05(7)(b), on
grounds that the Falmouth Conservation Commission (“Commission™) imposed
several Special Conditions in its Order of Conditions (“O0C”) that are not wetlands-
related and which exceed the authority of the Commission under the Wetlands
Protection Act, M.G.L. ¢. 131, § 40, and the Wetlands Regulations, 310 CMR
10.05(6)(b). A Two Hundred and Forty-Five Dollar ($245.00) filing fee was sent on
this day to the DEP Lock Box in Boston via certified mail. Copies of the transmittal
form and the check are attached hereto as Exhibit 1.

BACKGROUND

The Applicant proposes to install a security gate and fencing. The proposed
activity is within a Buffer Zone that is adjacent to Salt Marsh.

‘EACH ATTORNEY IN THIS OFFICE IS AN INDEPENDENT PRACTITIONER WHO IS NOT RESPONSIBLE FOR
THE PRACTICE OR THE LIABILITY OF ANY OTHER ATTORNEY IN THE QFFICE
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The gate and fence will be entirely on property at 139 Little Neck Bars Road
in West Falmouth. The property is owned by Frederick and Geraldine Wirth. The
Applicant is the neighborhood association -- Black Beach Harbor Head Association.
The Association obtained the written permission of Mr. and Mrs. Wirth to file the
NOI proposing the project on their property.

Reference to the Site Plan shows that there is an existing gravel path that
extends from the cul-de-sac at the end of Little Neck Bars Road through Mr, and Mrs.
Wirth’s property to the Shining Sea Bike Trail. The gate is proposed on the gravel
path, and the fencing is proposed on each side of the gate. The fencing and the gate
will be five (5°) high and eleven feet (117) long. Wildlife can travel around the gate
and fencing by walking around either end.

The Commission held a public hearing on the NOI on December 20, 2023.
Thereafter, the Commission voted to approve the proposed project. An Order of
Conditions (“O0C”) was issued on J anuary 10, 2024.

Although the Commission approved the project, the OOC imposed several
Special Conditions which the Association, and Mr. and Mrs, Wirth, find
objectionable and which the Association contends are in excess of the Commission’s
purview and authority. The objectional conditions are as follows:

No. 3: The gate shall swing into and towards Little Neck Bars Road and
not into and towards the bike path.

No. 4: There shall not be a lock on the gate, the gate shall remain
unlocked at all times.

No. 5: There shall be no blocking of the gate at any time, with any
material, object or structure.

No. 6: There shall be no signs on the gate and fence.

PROCEDURAL HISTORY

The NOI was filed with the Commission on November 22, 2023. The
Commission held a public hearing on the NOI which was closed on December 20,
2023. The Commission issued OOC approving the project with conditions on
January 10, 2024. A copy of the OOC is attached as Exhibit 2. This appeal is timely
filed within 10 business days of the date that the OOC was issued.
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ALLEGATION OF ERROR

M.G.L. c. 131, § 40 empowers a Conservation Commission to impose
conditions on proposed work “as will contribute to the protection of the interests
described [in the Wetlands Protection Act].” Similarly, 310 CMR 10.05(6)(b) states:

The Order of Conditions shall impose such conditions as are necessary
to meet the performance standards as set forth in 310 CMR 10.21
through 10.60 for the protection of these areas found to be significant
fo one or more of the interests identified in M.G.L. c¢. 131, § 40 ....”

The four objectionable conditions set forth above are not wetlands-related, do
not contribute to the protection of the interests described in the Wetlands Protection
Act, and are not necessary to meet any performance standards.

Indeed, the Wetlands Regulations at 310 CMR 10.02 (b) deem the gate and
fencing to be a “minor activity” that is presumed not to alter an Area Subject to
Protection Under M.G.L. ¢. 131, § 40 and which is not subject to regulation under
the Act:

Minor activities within the buffer zone . . . are not subject to regulation
under MG.L. c. 131, § 40:

b. Fencing, provided it will not constitute a barrier to
wildlife movement,

Since the conditions are not wetlands-related and are not necessary to meet
performance standards or protect the interests of the Act, and since the proposed work
is exempt as a “minor activity” in the Buffer Zone which is not subject to regulation
under the Act, the conditions exceed the authority of the Commission and should be
annulled.

CONCLUSION

The NOI and supporting documentation demonstrate that the proposed work
should have been approved without Special Conditions Nos. 3, 4, 5 and 6.
Accordingly, the Applicant requests that the Department issue a SOC approving the
project without the objectionable Special Conditions.
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Respectfully submitted,
Brian J. Wall
Attachments
cc:  Black Beach Harbor Head Association

Tim Santos, P.E., Merrill Engineers and Land Surveyors, Inc.
Falmouth Conservation Commission, via U.S. Certified Mail

Original Transmittal Form and Filing Fee
of $245.00 sent via U.S. Certified Mail to
D.E.P. Lock Box 4062, Boston, MA 02211
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Massachusetts Department of Environmental Protection
Bureau of Resource Protection - Wetlands

Request for Departmental Action Fee SE25-4921
Transmittal Form

DEP File Number:

Provided by DEP

Massachusetts Wetlands Protection Act M.G.L. ¢. 131, §40

A. Request Information
1. Location of Project
139 Little Neck Bars Road Falmouth, MA 02540
a. Street Address b. City/Town, Zip
7162 $245.00
¢. Check number d. Fee amount
Important: - . , o . e
When filling 2. Person or party making request (if appropriate, name the citizen group's representative):
out forms on Brian J. Wall, Esq.
the computer, Name
use only the 90 Route 6A
tab key to Malling Address
move your Sandwich MA 02563
cursor - do City/Town State Zip Code
not use the (508) 888-5700
return key. Phone Number Fax Number (if applicable)
|ﬂ| 3. Applicant (as shown on Determination of Applicability (Form 2), Order of Resource Area Delineation
_ (Form 4B), Order of Conditions (Form 5), Restoration Order of Conditions (Form 5A), or Notice of
' J Non-Significance (Form 6)):
.Y =
—F Black Beach Harbor Head Association
Name
P.O. Box 692
Mailing Address
West Faimouth MA 02574
City/Town : State Zip Code
Phone Number Fax Number (if applicable)
4. DEP File Number:
SE 25-4921
B. Instructions

When the Departmental action request is for (check one):

& Superseding Order of Conditions — Fee: $120.00 (single family house projects) or $245 (all other
projects)

[0 Superseding Determination of Applicability — Fee: $120

[J Superseding Order of Resource Area Delineation — Fee: $120

Send this form and check or money order, payable to the Commonwealth of Massachusetts, to:

walfee.doc « rev. 12/15/14

Department of Environmental Protection
Box 4062
Boston, MA 02211

Request for Departmental Action Fee Transmittal Form « Page 1 of 2
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Falmouth Conservation Commission
59 Town Hall Square, Falmouth, Massachusetts 02540
(508) 495-7445

January 10, 2024

Black Beach Harbor Head Association
P.O. Box 692
West Falmouth, MA 02574

RE: 139 Little Neck Bars Road, Falmouth, MA
DEP# 25-4921

Dear Black Beach Harbor Head Association,

Enclosed please find a copy of the Order of Conditions. Please obtain the plan of reference for your
approved project from your representative. This Order is valid for three years from its date of issuance.
The original permit will need to be registered at the Registry of Deeds. Proof of Recording must be
submitted to the Conservation Commission office.

Please read the Order of Conditions and Plan carefully and refer to them often. Your contractor must
have a copy of the Order of Conditions and the Conservation Permit posted on-site throughout the
duration of the project. As the property owner it is ultimately your responsibility to ensure that work be
done according to all Standard and Special Conditions and according to the Plan of Reference. If you
decide to sell your property, please transfer the Order and the Plan of Reference to the new owner.

When all work under the approved permit, including landscaping, has been completed on the project, the
proper procedure is for your representative (the engineer) to apply to the Conservation Commission for a
Certificate of Compliance. The engineer must submit a signed statement that all work has been
completed according to the Plan of Reference and noting any deviation from the plan. The representative
(engineer) is the point of contact with the Conservation Commission and should coordinate with you
throughout the duration of the project until a Certificate of Compliance is issued. Your representative
will register the Certificate of Compliance in the Registry of Deeds. Proof of Recording must be
submitted to the Conservation Commission office.

Thank you for taking the time to read this letter. By complying with the Wetland Protection Act and the
Falmouth Wetland Bylaw and Regulations you are helping to maintain a high quality of life for yourself
and others in the Town of Falmouth.

Sincerely,

/ ;ia‘bﬁi(/fl/g,l<[//é/ﬂ///k,/

Jennifer L. Lincoln
Conservation Administrator

CC: Merrill Engineers and Land Surveyors



Massachusetts Department of Environmental Protection g?_\ii‘cggfy MassDEP:

Bureau of Resource Protection - Wetlands e T
/ WPA Form 5 — Order of Conditions 1597572
Massachusetts Wetlands Protection Act M.G.L. ¢. 131, §40  eDEP Transaction #
Falmouth
City/Town
A. General Information
Pl_ease note: . Falmouth
r;:;orr;no;}::d 1. From: Conservation Commission
with added ie i H
space 1o 2. This issiance:ls for a. X Order of Conditions b. [ ] Amended Order of Conditions
accommodate (check one):
the Registry
of Deeds 3. To: Applicant:
Requirements
i a. First Name b. Last Name
Whp:en ﬁ||in.g BLACK BEACH HARBOR HEAD ASSOCIATION
out forms on c. Organization
the P.0. BOX 692
xe’“gﬁ::‘m . d. Mailing Address
tab key to WEST FALMOUTH MA 02574
move your e. City/Town f. State g. Zip Code
cursor - do
notusethe 4 Property Owner (if different from applicant):
return key.
7 FREDERICK WIRTH
& il a. First Name b. Last Name
e oy
- c. Organization
230 NEW CANAAN AVENUE
d. Mailing Address
NORWALK CT 06850
e. City/Town f. State g. Zip Code
5. Project Location:
139 LITTLE NECK BARS ROAD FALMOUTH
a. Street Address b. City/Town
2503 001 004
c. Assessors Map/Plat Number d. Parcel/Lot Number
Latitude and Longitude, if known: d m s d m s
d. Latitude e. Longitude

wpa'orm5.doc « rev 518/2020 Page 1 of 13



Provided by MassDEP:

Massachusetts Department of Environmental Protection 25 4921

Bureau of Resource Protection - Wetlands e

WPA Form 5 — Order of Conditions 1597572

Massachusetts Wetlands Protection Act M.G.L. c. 131, §40  eDEP Transaction #
Falmouth
City/Town

A. General Information (cont.)

Property recorded at the Registry of Deeds for (attach additional information if more than

6.
one parcel):
BARNSTABLE
a. County b. Certificate Number (if registered land)
34516 B 296°
¢. Book d. Page
Datas: 11/22/2023 12/20/2023 1/10/2024
& A8, a. Date Notice of Intent Filed b. Date Public Hearing Closed ¢. Date of Issuance
8. Final Approved Plans and Other Documents (attach additional plan or document references
as needed).
SITE PLAN
a. Plan Title
MERRILL ENGINEERS AND LAND DEANA BOUMITRI, PLS
SURVEYORS c. Signed and Stamped by
11/20/2023 1"=10
d. Final Revision Date e. Scale
f. Additional Plan or Document Title g. Date
B. Findings

g.

2.

Findings pursuant to the Massachusetts Wetlands Protection Act:

Following the review of the above-referenced Notice of Intent and based on the information
provided in this application and presented at the public hearing, this Commission finds that
the areas in which work is proposed is significant to the following interests of the Wetlands

Protection Act (the Act). Check all that apply:
c. X Prevention of

Public Water Supply b. [ Land Containing Shellfish Pollution

; = g o f. Protection of
X Private Water Supply e. Fisheries Wildlife Habitat
Groundwater Supply h. [ Storm Damage Prevention i Flood Control

This Commission hereby finds the project, as proposed, is: (check one of the following boxes)

Approved subject to:

a.

wpalormb.doc « rev 5/18/2020

B the following conditions which are necessary in accordance with the performance
standards set forth in the wetlands regulations. This Commission orders that all work shall
be performed in accordance with the Notice of Intent referenced above, the following
General Conditions, and any other special conditions attached to this Order. To the extent
that the following conditions modify or differ from the plans, specifications, or other
proposals submitted with the Notice of Intent, these conditions shall control.

Page 2 of 13



Massachusetts Department of Environmental Protection
Bureau of Resource Protection - Wetlands

WPA Form 5 — Order of Conditions
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

Provided by MassDEP:
25-4921

MassDEP File #

15975672

eDEP Transaction #

Falmouth

City/Town

B. Findings (cont.)

Denled because:

b. [ the proposed work cannot be conditioned to meet the performance standards set forth
in the wetland regulations. Therefore, work on this project may not go forward unless and
until a new Notice of Intent is submitted which provides measures which are adequate to
protect the interests of the Act, and a final Order of Conditions is issued. A description of
the performance standards which the proposed work cannot meet is attached to this

Order.

¢. L] the information submitted by the applicant is not sufficient to describe the site, the work,
or the effect of the work on the interests identified in the Wetlands Protection Act.
Therefore, work on this project may not go forward unless and until a revised Notice of
intent is submitted which provides sufficient information and includes measures which are
adequate to protect the Act’s interests, and a final Order of Conditions is issued. A
description of the specific information which Is lacking and why it is necessary is
attached to this Order as per 310 CMR 10.05(6)(c).

3. [X] Buffer Zone Impacts: Shortest distance between limit of project

disturbance and the wetland resource area specified in 310 CMR 10.02(1)(a)

a. linear feet

Inland Resource Area Impacts: Check all that apply below. (For Approvals Only)

Resource Area

4. [ Bank
5. [ Bordering
Vegetated Wetland

6. [J Land Under
Waterbodies and
Waterways

7. [ Bordering Land
Subject to Flooding
Cubic Feet Flood Storage

8. [ Isolated Land
Subject to Flooding

Cubic Feet Flood Storage
a. [ Riverfront Area

Sq ft within 100 ft

Sq ft between 100-
200 ft

wpaformb.doc - rev 51872020

Proposed
Alteration

Permitted
Alteration

Proposed -
Replacement

Permitted
Replacement

a. linear feet

b. linear feet

¢. linear feet

a. square feet

b. square feet

c. square feet

d. linear feet

d. square feet

a. square feet

b. square feet

e. cly dredged

f. cly dredged

c. square feet

d. square feet

a. square feet

b. square feet

c. square feet

d. square feet

e. cubic feet f. cubic feet g. cubic feet h. cubic feet
a. square feet b. square feet
c. cubic feet d. cubic feet e. cubic feet f. cubic feet

a. total sq. feet
c. square feet

g. square feet

b. total sq. feet

d. square feet

e. square feet

h. square feet

i. square feet

f. square feet

J. square feet

Page 30f 13



Massachusetts Department of Environmental Protection

Bureau of Resource Protection - Wetlands

WPA Form 5 - Order of Conditions
Massachusetts Wetlands Protection Act M.G.L. ¢. 131, §40

Provided by MassDEP:
25-4921

MassDEP File #
1597672

eDEP Transaction #

Falmouth

City/Town

B. Findings (cont.)

Coastal Resource Area Impacts: Check all that apply below. (For Approvals Only)

10.

11.

12.

13.

14.

15.
16.

17.

18.

19.

20.

21.

22

(] Designated Port
Areas
[0 Land Under the
Ocean

] Barrier Beaches

[0 Coastal Beaches

[ Coastal Dunes

[J Coastal Banks

[J Rocky Intertidal
Shores

[J Salt Marshes

[J Land Under Salt
Ponds

7] Land Containing
Shellfish

[0 Fish Runs

[] Land Subject to
Coastal Storm
Flowage

[ Riverfront Area

Sq ft within 100 ft

Sq ft between 100-
200 ft

wpaform5.doc - rev 5/18/2020

Proposed
Alteration

Indicate size under Land Under the Ocean, below

Permitted
Alteration

a. square feet

b. square feet

¢. c/y dredged

d. cfy dredged

Proposed
Replacement

Permitted
Replacement

Indicate size under Coastal Beaches and/or Coastal Dunes

below
cu yd cu yd
a. square feet b. square feet c. nourishment d. nourishment
cuyd cu yd

4]

. square feet

b. square feet

a. linear feet

b. linear feet

a. square feet

b. square feet

¢. nourishment

d. nourishment

a. square feet

b. square feet

a, square feet

b. square feet

c. cly dredged

d. cly dredged

c. square feet

d. square feet

a. square feet

b. square feet

c. square feet

d. square feet

Indicate size under Coastal Banks, Inland Bank, Land Under
the Ocean, and/or inland Land Under Waterbodies and
Waterways, above

a. cly dredged

b. c/y dredged

a. square feet

b. square feet

a. lotal sq. feet

c. square feet

g. square feet

b. total sq. feet

d. square feet

e. square feet

f. square feet

h. square feet

i. square feet

J. square feet

Page 4 of 13
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* #23. If the
project Is for
the purpose of
restoring or
enhancing a
wetland
resource area
in addition to
the square
footage that
has been
entered in
Section B.5.c
(BVW) or
B.17.c (Salt
Marsh) above,
please enter
the additional

amount here. 2.

wpaform5.doc - rev 5/18/2020

Massachusetts Department of Environmental Protection Provided by MassDEP:

Bureau of Resource Protection - Wetlands ag::gg; iy

WPA Form 5 — Order of Conditions 1597572

Massachusetts Wetlands Protection Act M.G.L. c. 131, §40  eDEP Transaction #
Falmouth
City/Town

B. Findings (cont.)

23, [] Restoration/Enhancement *:

a. square feet of BVW b. square feet of salt marsh

24. [] Stream Crossing(s):

‘a. number of new stream crossings b. number of replacement stream crossings

C. General Conditions Under Massachusetts Wetlands Protection Act

The following conditions are only applicable to Approved projects.

3.

Failure to comply with all conditions stated herein, and with all related statutes and other
regulatory measures, shall be deemed cause to revoke or modify this Order.

The Order does not grant any property rights or any exclusive privileges; it does not
authorize any injury to private property or invasion of private rights.

This Order does not relieve the permittee or any other person of the necessity of complying
with all other applicable federal, state, or local statutes, ordinances, bylaws, or regulations.

The work authorized hereunder shall be completed within three years from the date of this

Order unless either of the following apply:

a. The work is a maintenance dredging project as provided for in the Act; or

b. The time for completion has been extended to a specified date more than three years,
but less than five years, from the date of issuance. If this Order is intended to be valid
for more than three years, the extension date and the special circumstances warranting
the extended time period are set forth as a special condition in this Order.

c. Ifthe work is for a Test Project, this Order of Conditions shall be valid for no more than

one year.

This Order may be extended by the issuing authority for one or more periods of up to three
years each upon application to the issuing authority at least 30 days prior to the expiration
date of the Order. An Order of Conditions for a Test Project may be extended for one
additional year only upon written application by the applicant, subject to the provisions of 310

CMR 10.05(11)(f).

If this Order constitutes an Amended Order of Conditions, this Amended Order of
Conditions does not extend the issuance date of the original Final Order of Conditions and
the Order will expire on unless extended in writing by the Department.

Any fill used in connection with this project shall be clean fill. Any fill shall contain no trash,
refuse, rubbish, or debris, including but not limited to lumber, bricks, plaster, wire, lath,
paper, cardboard, pipe, tires, ashes, refrigerators, motor vehicles, or parts of any of the
foregoing.

Page 5of 13



Provided by MassDEP:

Massachusetts Department of Environmental Protection
Bureau of Resource Protection - Wetlands fﬂ‘:’;iggg o

WPA Form 5 - Order of Conditions 1597572

Massachusetts Wetlands Protection Act M.G.L. c. 131, §40  eDEP Transaction #
Falmouth
City/Town

C. General Conditions Under Massachusetts Wetlands Protection Act

8. This Order is not final until all administrative appeal periods from this Order have elapsed,
or if such an appeal has been taken, until all proceedings before the Department have been

completed.

9. No work shall be undertaken until the Order has become final and then has been recorded
in the Registry of Deeds or the Land Court for the district in which the land is located, within
the chain of title of the affected property. In the case of recorded land, the Final Order shall
also be noted in the Registry’s Grantor Index under the name of the owner of the land upon
which the proposed work is to be done. In the case of the registered land, the Final Order
shall also be noted on the Land Court Certificate of Title of the owner of the land upon
which the proposed work is done. The recording information shall be submitted to the
Conservation Commission on the form at the end of this Order, which form must be
stamped by the Registry of Deeds, prior to the commencement of work.

10. A sign shall be displayed at the site not less then two square feet or more than three
square feet in size bearing the words, '

“Massachusetts Department of Environmental Protection” [or, "MassDEP”]
“File Number 25-4921 =

11. Where the Department of Environmental Protection is requested to issue a Superseding
Order, the Conservation Commission shall be a party to all agency proceedings and
hearings before MassDEP.

12. Upon completion of the work described herein, the applicant shall submit a Request for
Certificate of Compliance (WPA Form 8A) to the Conservation Commission.

13. The work shall conform to the plans and special conditions referenced in this order.

14. Any change to the plans identified in Condition #13 above shall require the applicant to
inquire of the Conservation Commission in writing whether the change is significant enough
to require the filing of a new Notice of Intent.

15. The Agent or members of the Conservation Commission and the Department of
Environmental Protection shall have the right to enter and inspect the area subject to this
Order at reasonable hours to evaluate compliance with the conditions stated in this Order,
and may require the submittal of any data deemed necessary by the Conservation
Commission or Department for that evaluation.

16. This Order of Conditions shall apply to any successor in interest or successor in control of
the property subject to this Order and to any contractor or other person performing work
conditioned by this Order.

wpaform5.doc « rev 5/18/2020 Page 6 of 13



Massachusetts Department of Environmental Protection Provided by MassDEP:
Bureau of Resource Protection - Wetlands 254921
MassDEP File #

WPA Form 5 — Order of Conditions 1597572

Massachusetts Wetlands Protection Act M.G.L. ¢. 131, §40  eDEP Transaction #
Falmouth
City/Town

C. General Conditions Under Massachusetts Wetlands Protection Act (cont.)

17.

18.

19.

wpaformb.doc « rev 5/18/2020

Prior to the start of work, and if the project involves work adjacent to a Bordering Vegetated
Wetland, the boundary of the wetland in the vicinity of the proposed work area shall be
marked by wooden stakes or flagging. Once in place, the wetland boundary markers shall
be maintained until a Certificate of Compliance has been issued by the Conservation

Commission.

All sedimentation barriers shall be maintained in good repair until all disturbed areas have
been fully stabilized with vegetation or other means. At no time shall sediments be
deposited in a wetland or water body. During construction, the applicant or his/her designee
shall inspect the erosion controls on a daily basis and shall remove accumulated sediments
as needed. The applicant shall immediately control any erosion problems that occur at the
site and shall also immediately notify the Conservation Commission, which reserves the
right to require additional erosion and/or damage prevention controls it may deem
necessary. Sedimentation barriers shall serve as the limit of work unless another limit of
work line has been approved by this Order.

The work associated with this Order (the “Project”)
(1) ] is subject to the Massachusetts Stormwater Standards
(2) X is NOT subject to the Massachusetts Stormwater Standards

If the work is subject to the Stormwater Standards, then the project is subject to the
following conditions:

a) All work, including site preparation, land disturbance, construction and redevelopment,
shall be implemented in accordance with the construction period pollution prevention and
erosion and sedimentation control plan and, if applicable, the Stormwater Pollution
Prevention Plan required by the National Pollution Discharge Elimination System
Construction General Permit as required by Stormwater Condition 8. Construction period
erosion, sedimentation and pollution control measures and best management practices
(BMPs) shall remain in place until the site is fully stabilized.

b) No stormwater runoff may be discharged to the post-construction stormwater BMPs
unless and until a Registered Professional Engineer provides a Certification that:

i. all construction period BMPs have been removed or will be removed by a date certain
specified in the Certification. For any construction period BMPs intended to be converted
to post construction operation for stormwater attenuation, recharge, and/or treatment, the
conversion is allowed by the MassDEP Stormwater Handbook BMP specifications and that
the BMP has been properly cleaned or prepared for post construction operation, including
removal of all construction period sediment trapped in inlet and outlet control structures;

ji. as-built final construction BMP plans are included, signed and stamped by a Registered
Professional Engineer, certifying the site is fully stabilized,;

iii. any illicit discharges to the stormwater management system have been removed, as per
the requirements of Stormwater Standard 10;

Page 7 of 13



Provided by MassDEP:

Massachusetts Department of Environmental Protection
25-4921

Bureau of Resource Protection - Wetlands e

WPA Form 5 - Order of Conditions 1597572

Massachusetts Wetlands Protection Act M.G.L. c. 131, §40  eDEP Transaction #
Falmouth
City/Town

C. General Conditions Under Massachusetts Wetlands Protection Act (cont.)

iv. all post-construction stormwater BMPs are installed in accordance with the plans
(including all planting plans) approved by the issuing authority, and have been inspected to
ensure that they are not damaged and that they are in proper working condition;

v. any vegetation associated with post-construction BMPs is suitably established to
withstand erosion.

¢) The landowner is responsible for BMP maintenance until the issuing authority is notified
that another party has legally assumed responsibility for BMP maintenance. Prior to
requesting a Certificate of Compliance, or Partial Certificate of Compliance, the responsible
party (defined in General Condition 18(e)) shall execute and submit to the issuing authority
an Operation and Maintenance Compliance Statement (“O&M Statement) for the
Stormwater BMPs identifying the party responsible for implementing the stormwater BMP
Operation and Maintenance Plan (“O&M Plan”) and certifying the following:

i.) the O&M Plan is complete and will be implemented upon receipt of the Certificate of
Compliance, and

ii.) the future responsible parties shall be notified in writing of their ongoing legal
responsibility to operate and maintain the stormwater management BMPs and
implement the Stormwater Pollution Prevention Plan.

d) Post-construction pollution prevention and source control shall be implemented in
accordance with the long-term pollution prevention plan section of the approved
Stormwater Report and, if applicable, the Stormwater Pollution Prevention Plan required by
the National Pollution Discharge Elimination System Multi-Sector General Permit.

e) Unless and until another party accepts responsibility, the landowner, or owner of any
drainage easement, assumes responsibility for maintaining each BMP. To overcome this
presumption, the landowner of the property must submit to the issuing authority a legally
binding agreement of record, acceptable to the issuing authority, evidencing that another
entity has accepted responsibility for maintaining the BMP, and that the proposed
responsible party shall be treated as a permittee for purposes of implementing the
requirements of Conditions 18(f) through 18(k) with respect to that BMP. Any failure of the
proposed responsible party to implement the requirements of Conditions 18(f) through
18(k) with respect to that BMP shall be a violation of the Order of Conditions or Certificate
of Compliance. In the case of stormwater BMPs that are serving more than one lot, the
legally binding agreement shall also identify the lots that will be serviced by the stormwater
BMPs. A plan and easement deed that grants the responsible party access to perform the
required operation and maintenance must be submitted along with the legally binding

agreement.

fy The responsible party shall operate and maintain all stormwater BMPs in accordance
with the design plans, the O&M Plan, and the requirements of the Massachusetts

Stormwater Handbook.

Page 8 of 13
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Massachusetts Department of Environmental Protection Provided by MassDEP:
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Massachusetts Wetlands Protection Act M.G.L. ¢. 131, §40  eDEP Transaction #
Falmouth
City/Town

C. General Conditions Under Massachusetts Wetlands Protection Act (cont.)

20.

wpalorm5.doc - rev 5/18/2020

g) The responsible party shall:

1. Maintain an operation and maintenance log for the last three (3) consecutive
calendar years of inspections, repairs, maintenance and/or replacement of the
stormwater management system or any part thereof, and disposal (for disposal the
log shall indicate the type of material and the disposal location);

2. Make the maintenance log available to MassDEP and the Conservation
Commission (“Commission”) upon request; and

3. Allow members and agents of the MassDEP and the Commission to enter and
inspect the site to evaluate and ensure that the responsible party is in compliance
with the requirements for each BMP established in the O&M Plan approved by the
issuing authority. .

h) All sediment or other contaminants removed from stormwater BMPs shall be disposed .
of in accordance with all applicable federal, state, and local laws and regulations.

i) Illicit discharges to the stormwater management system as defined in 310 CMR 10.04
are prohibited.

j) The stormwater management system approved in the Order of Conditions shall not be
changed without the prior written approval of the issuing authority.

k) Areas designated as qualifying pervious areas for the purpose of the Low Impact Site
Design Credit (as defined in the MassDEP Stormwater Handbook, Volume 3, Chapter 1,
Low Impact Development Site Design Credits) shall not be altered without the prior written
approval of the issuing authority.

I) Access for maintenance, repair, and/or replacement of BMPs shall not be withheld.
Any fencing constructed around stormwater BMPs shall include access gates and shall be
at least six inches above grade to allow for wildlife passage.

Special Conditions (if you need more space for additional conditions, please attach a text
document):

For Test Projects subject to 310 CMR 10.05(11), the applicant shall also implement the
monitoring plan and the restoration plan submitted with the Notice of Intent. If the
conservation commission or Department determines that the Test Project threatens the
public health, safety or the environment, the applicant shall implement the removal plan
submitted with the Notice of Intent or modify the project as directed by the conservation
commission or the Department.
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Massachusetts Wetlands Protection Act M.G.L. c. 131, §40  eDEP Transaction #
Falmouth
City/Town

D. Findings Under Municipal Wetlands Bylaw or Ordinance

L

1. Is a municipal wetlands bylaw or ordinance applicable? [X] Yes [ No

2. The Falmouth , hereby finds (check one that applies):
Conservation Commission
a. [ that the proposed work cannot be conditioned to meet the standards set forth in a
municipal ordinance or bylaw, specifically:

1. Municipal Ordinance or Bylaw 2. Citation

Therefore, work on this project may not go forward unless and until a revised Notice of
Intent is submitted which provides measures which are adequate to meet these
standards, and a final Order of Conditions is issued.

b. [ that the following additional conditions are necessary to comply with a municipal

ordinance or bylaw:

Falmouth Wetlands Bylaw / Regulations CH 235/

1. Municipal Ordinance or Bylaw FWR 10.00

3. The Commission orders that all work shall be performed in accordance with the following

conditions and with the Notice of Intent referenced above. To the extent that the following
conditions modify or differ from the plans, specifications, or other proposals submitted with
the Notice of Intent, the conditions shall control.
The special conditions relating to municipal ordinance or bylaw are as follows (if you need
more space for additional conditions, attach a text document):

See Attached
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Falmouth Conservation Commission

59 Town Hall Square, Falmouth, Massachusetts 02540
(508) 495-7445

Black Beach Harbor Head Association
139 Little Neck Bars Rd, Falmouth, MA
DEP # 25-4921

FINDINGS

1. The épplicant proposes to install a gate and fencing along the eastern property line in the area of an existing
path from the bike path to Little Neck Bars Rd. The fence and gate will extend 11 linear feet and will

require four (4) holes for posts being dug into the ground.
2. There is a small tree in line with the fence location.

3. The Black Beach Harbor Head Association has installed a sign on Town controlled property stating No
Beach Access and Private Roads, the sign must be removed.

4. In the Falmouth Enterprise, dated December 1, 2023, the article referenced the following statement by
Belle McDougall, Treasurer of the BBHHA, “The association plans to install the gate without a lock

because the purpose of the gate is safety, not keeping people out”.

5. Resource areas onsite and within Salt Marsh, Land Subject to Coastal Storm Flowage (LSCSF), Black
Beach/Great Sippewissett Marsh District of Critical Planning Concern (DCPC).

INTERESTS
I. Storm Damage Prevention
2. Flood Control
3. Prevention of Pollution _
4. Protection of Private and Public Water Supply
5. Protection of Groundwater Supply
6. Protection of Fisheries
7. Protection of Wildlife Habitat

STANDARD CONDITIONS
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. Permission is granted to Black Beach Harbor Head Association, 139 Little Neck Bars Road Falmouth,

MA, to install a gate and fencing along the eastern property line in the area of an existing path from the
bike path to Little Neck Bars Road according to the narrative and plan prepared by Merrill Engineers and
Land Surveyors dated November 20, 2023 and entitled “Site Plan” and subject to the following Standard

and Special Conditions.

. This Order is issued pursuant to Mass. General Laws, Chapter 131, sec. 40, the Wetlands Protection Act
and Chapter 235 of the Code of Falmouth the Wetlands Bylaw. The Wetlands By-law is more stringent
than the Wetlands Protection Act as permitted by that Act. The Conservation Commission reserves the
right to impose additional or other conditions to protect the Interests of the Massachusetts Wetlands

Protection Act and Falmouth Wetlands Bylaw.

" The determinations of the Falmouth Conservation Commission are made solely to determine issues arising
under the Massachusetts Wetlands Protection Act and the Town of Falmouth Wetlands By-Law, and are
therefore concerned exclusively with the question whether any proposed activity will have an adverse
effect on the wetlands resource interests listed in the applicable statutes, regulations, by-laws and rules.
Nothing contained in this determination is intended in any way to grant to any person any title, easement,
or other interest in lands, public or private, and the Falmouth Conservation Commission is without legal
authority to make any grant of title, easement or other property interest, or to make any determination of
property interests. See Tindley v. D.E.Q.E. 10 Mass. App. Ct. 623 (1980).

. Any work taking place prior to all administrative and legal appeal periods expiring or during the pendency
of any such appeal is at the risk of the applicant and/or owner of the property. At the risk of means that
should an administrative agency or court find this order and permit were granted in error, all work will
have to be restored to its original condition (at the time work was instituted) at the expense of the applicant

and/or owner.

_ Issuance of the Order of Conditions does not relieve the permittee from obtaining all other necessary
municipal, county, state or federal permits, permission or other approvals required.

. By the acceptance and recording of this Order, the applicant hereby grants the commission and its duly
authorized agents the right to enter onto the land governed by this Order to examine the project and ensure
Compliance. Such visits shall be made in a reasonable manner. The Conservation Commission as well as
its staff and agents have the authority to issue an Enforcement Order if work does not comply with the
terms or intent of the conditions contained herein or the plans herein referenced.

. The Order of Conditions expires three (3) years from the original date of issuance. Any Amendments to
the Order of Conditions do not extend the Original Order. You may request an Extension to the original
Order of Conditions, in writing, at least 30 days prior to the expiration. Unless otherwise specified, all
Conditions cited herein will apply to any and all Amendments to this Order of Conditions.

. Prior to any work commencing:

a. Proof of recording of this Order of Conditions at the Barnstable County Registry of Deeds must

be received by the Conservation Commission.
b. At least 10 days advance written notification shall be provided to the Conservation Commission.
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¢. Copies of any other permits and licenses including building permit, special permit, variances, and
Chapter 91 license shall be submitted to Conservation Commission.

d. The DEP File Number shall be posted on a sign on the street side of the lot and maintained in a
visible condition throughout the project. A copy of this Order of Conditions is to be posted onsite,
to be maintained in a visible location and condition throughout the project. Copies of this Order of
Conditions are also to be provided to all outside contractors, to be kept onsite during work at all
times.

e. The Limit of Work must be installed prior to any work, excavation, construction or clearing of
vegetation, in order to prevent damage to the Interests of the Act and Bylaw. The Limit of Work
shall consist of a single row of staked strawbale/silt fencing.

i. Please be advised that the use of a straw/mulch waddle/sock is not allowed unless
approved in writing by the Conservation Administrator. The Conservation
Administrator reserves the right to revoke any approval if this method is determined
to be ineffective or is not maintained.

9. The Limit of Work strawbales/silt fencing shall be replaced as necessary and should to be maintained in
good condition throughout the entire construction period. Upon completion of all construction and
stabilization of the site, strawbales/silt fencing is to be removed and properly disposed of. No fill is

allowed to be placed against or outside the Limit of Work at any time. There shall be no work or storage

of materials outside the Limit of Work.

10. The construction site is to be cleaned daily to remove any loose debris and permitted cuttings offsite. Any
fill or excavated material not required to backfill and grade to the approved plan of reference shall be
immediately removed offsite or to an appropriate upland location noted on the plans.

11. Any other proposed activities (alteration, fill, excavation, or removal of vegetation) within any Resource
Area or within 100 feet of any Resource Area will require that the applicant obtain all necessary permits
from the Conservation Commission.

12. Before work can begin (i.e. clearing or construction) the Town of Falmouth Conservation Commission
Contractor Form is to be submitted to the Conservation Department, identifying the General Contractor
(GC) and other responsible parties and signed by the GC and all other responsible parties confirming that
the signatories thereto have read and understand the Order of Conditions and that they jointly and severally
take responsibility for compliance with the OOC on site during the life of the project. These documents
shall be submitted with the ten (10) day start work notification required by Standard Condition #8(b).

13. Any changes to the plan of record noted in Standard Condition 1 above, no matter how minor in scope,
including, but not restricted to, changes in the building footprint and appendages such as decks, addition
and/or modification of accessory structures, changes in landscape features such as patios, retaining walls,
plantings, removal of vegetation, the modification of finished grades, etc. require that the applicant obtain
the permission of the Conservation Commission before undertaking the modified work. Depending on the
scope of the change, said permission may be obtained by filing for an Administrative Approval, an
amended Order of Conditions, or entirely new Notice of Intent. Failure to comply with this condition may
subject the applicant to an enforcement order and/or fines.

14. This Order of Conditions will not be fully complied with unless and until a duly executed Certificate of
Compliance is recorded or registered, as appropriate, in Barnstable Registry of Deeds. If this Order is
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based on a professionally rendered drawing then a letter must be submitted from an engineer or architect
certifying full compliance and any deviation from the approved plans, as well as, an “Existing Conditions”
plan. This plan shall include ALL structure and landscape features including patios, retaining walls,
ornamental plantings, native plantings, AC units, steps, outdoor showers, walkways, etc. Any mitigation
trees for the project shall be located and identified to species. Any mitigation shrubs for the project shall
be delineated on the plan, labeled as “native buffer shrubs” and the final square footage noted. A request
for a Certificate of Compliance shall be made in writing immediately following completion of all work
including permanently stabilizing the site with vegetation.

SPECIAL CONDITIONS

L.

2.

9.

Prior to the installation of the gate and fence the sign located on Town property shall be removed.
There shall be no alteration of existing vegetation to install the gate and fence.

There gate shall swing into and towards Little Neck Bars Road and not into and towards the bike path.
There shall not be a lock on the gate, the gate shall remain unlocked at all times.

There shall be no blocking of the gate at any time, with any material, object or structure.

There shall be no signs on the gate and fence.

Prior to the start of work, and if the project involves work adjacent to a Bordering Vegetated Wetland, the
boundary of the wetland in the vicinity of the proposed work area shall be marked by wooden stakes or
flagging. Once in place, the wetland boundary markers shall be maintained until a Certificate of
Compliance has been issued by the Department.

Prior to conducting any work on the property, pre-construction photos shall be taken and submitted to the
Conservation department for review. Photos shall be submitted with the 10-day start work notification
required by Standard Condition #8(b).

All cuttings/debris, etc. are to be kept out of the Resource Areas.

10. The construction site is to be cleaned daily to remove any loose debris.

1 1. No Certificate of Compliance will be issued until the entire project is completed and the site is permanently

stabilized with vegetation.

12. Special Condition 2, 3, 4, 5, and 6 shall be written into the Certificate of Compliance and shall be registered

with and ongoing with the deed.

VOTE AUTHORIZING SIGNATURES OF COMMISSIONERS
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In accordance with the unanimous vote of the Falmouth Conservation Commission, Jennifer L. Lincoln,
Conservation Administrator is authorized to sign on behalf of each individual Commissioner as reflected in the
recorded Land Court Document: 1,393,706 dated 04-03-2020 9:24 Barnstable Land Court Registry
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Massachusetts Department of Environmental Protection Provided by MassDEP:
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Bureau of Resource Protection - Wetlands Py

WPA Form 5 = Order of Conditions 1597572

Massachusetts Wetlands Protection Act M.G.L. c. 131, §40  eDEP Transaction #

Falmouth

City/Town
E. Signatures
This Order is valid for three years, unless otherwise specified as a special 1/10/2024
condition pursuant to General Conditions #4, from the date of issuance. 1. Date of Issuance
Please indicate the number of members who will sign this form. 4
This Order must be signed by a majority of the Conservation Commission. 2. Number of Signers

The Order must be mailed by certified mail (return receipt requested) or hand delivered to the applicant. A
copy also must be mailed or hand delivered at the same time to the appropriate Department of
Environmental Protection Regional Office, if not filing electronically, and the property owner, if different

from applicant.

Jennifer L. Lincoln, Conservation

Administrator

Jamie Mathews, Chair

Printed Name

Maureen Harlow-Hawkes

Printed Name
Elizabeth Gladfelter

Printed Name
Kevin O'Brien

Printed Name

Signature

Printed Name

Signature

Printed Name

Signature

:IKJ by hand delivery on .
ho %«M\KA(

Printed Name

[ by certified mail, return receipt
requested, on

Date

wpaform5.doc * rev 5/16/2020

'T\Nd(‘f"\u W

Date

For Signature Authorization 868

393,700
gi%;iSTASLE LAND COURT REGISTHY
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/ WPA Form 5 — Order of Conditions 1597572
Massachusetts Wetlands Protection Act M.G.L. ¢. 131, §40  eDEP Transaction #
Falmouth
City/Town
F. Appeals

The applicant, the owner, any person aggrieved by this Order, any owner of land abutting the
land subject to this Order, or any ten residents of the city or town in which such land is located,
are hereby notified of their right to request the appropriate MassDEP Regional Office to issue a
Superseding Order of Conditions. The request must be made by certified mail or hand delivery
to the Department, with the appropriate filing fee and a completed Request for Departmental
Action Fee Transmittal Form, as provided in 310 CMR 10.03(7) within ten business days from
the date of issuance of this Order. A copy of the request shall at the same time be sent by
certified mail or hand delivery to the Conservation Commission and to the applicant, if he/she is

not the appellant.

Any appellants seeking to appeal the Department’s Superseding Order associated with this
appeal will be required to demonstrate prior participation in the review of this project. Previous
participation in the permit proceeding means the submission of written information to the
Conservation Commission prior to the close of the public hearing, requesting a Superseding
Order, or providing written information to the Department prior to issuance of a Superseding

Order.

The request shall state clearly and concisely the objections to the Order which is being
appealed and how the Order does not contribute to the protection of the interests identified in
the Massachusetts Wetlands Protection Act (M.G.L. ¢. 131, § 40), and is inconsistent with the
wetlands regulations (310 CMR 10.00). To the extent that the Order is based on a municipal
ordinance or bylaw, and not on the Massachusetts Wetlands Protection Act or regulations, the
Department has no appellate jurisdiction.
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