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MARK D. HORAN (781) 843-4216
BENJAMIN T. CARROLL ● ♦ ● ALSO ADMITTED IN RI

JOHN T. FORD ♦ ♦ ALSO ADMITTED IN NH

CHRISTOPHER R. CONLEY

March 4, 2024 

Maura E. O’Keefe, Esq. 
Town Counsel 
Town of Falmouth  
157 Locust Street  
Falmouth, MA 02540 
towncounsel@falmouthma.gov 

RE:  Request for Action Regarding the Preservation of Historic and Ancient Access to 
Falmouth’s Public Resources: Black Beach and the Great Sippewissett Marsh   

Dear Attorney O’Keefe: 

I write this letter as a seasonal resident of Falmouth and a concerned member of the 
community that is directly and adversely affected by the decision of the Falmouth Conservation 
Commission dated January 10, 2024. 

Many residents of West Falmouth, both seasonal and year-round, regularly access Black 
Beach and the Great Sippewissett Marsh from the Shining Sea Bikeway through Little Neck Bars 
Road in the area of the proposed gate.  The applicant of record, the Black Beach Harbor Head 
Association a/k/a Black Beach Harbor Head Civic Association, Inc. (hereinafter referred to as 
“BBHHA” or the “Applicant”) refers to the proposed gate as a “safety gate” yet has submitted no 
evidence to the Falmouth Conservation Commission (the “Commission”) that this gate will 
improve safety. This is in truth, a deterrence gate, and the Applicant now contests, through its 
appeal to the MassDEP, reasonable conditions evidencing a future intent to lock this gate. Through 
this letter, we hereby formally request the following actions be taken by the Town of Falmouth: 

1. The Commission issues a cease-and-desist order concerning BBHHA’s Notice of Intent
application/permit for work and Order of Conditions (DATE order of conditions)
pursuant to FWR 10.05(7)(e) and re-hear the Applicant’s proposed project based on
the fact that BBHHA submitted an incomplete and misleading application to the
Commission; and
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2. The Town of Falmouth (the “Town”) seek judicial review to formally establish the 
legal status of Little Neck Bars Road (as it extends to the Shining Sea Bikeway), the 
contested way and end a dispute of great public concern ongoing since at least the 
1950s. 

We end this letter with a comprehensive review of the Applicant’s misguided appeal to the 
MassDEP.  

As you are aware, there are many other neighbors in West Falmouth, and members of the 
public, who agree with this position and are against the erection of a gate. As of the date of this 
letter, there are approximately 1,494 signatures on a petition to prevent the erection of gate over 
the subject area, published on January 15, 2024.  (Please find the live link to said petition: 
https://www.change.org/p/protect-public-access-to-black-beach).  

Regrettably, I am not be able to attend the site visit scheduled on March 7, 2024, concerning 
the MassDEP appeal by the Applicant, but I know many other aggrieved and interested parties will 
be in attendance.  

A. Introduction 

The public has serious concerns about the Commission’s decision to allow the construction 
of the gate.  Specifically, we do not believe the property owner listed on the Applicant’s Notice of 
Intent, Frederick Wirth, is the title owner of the area where the proposed gate is to be constructed.  
It is our position that the application submitted to the Commission was misleading and incorrect.  
The Wetlands Protection Act and the Town of Falmouth’s bylaws require the Applicant to be the 
owner of the locus of the project or have the express permission of the property owner. See 310 
CMR 10.05(4) and Town Code 234-4.  After researching title, public records, historic maps, 
modern maps, and photographs, it is our belief that the proposed gate is planned across a 25-foot-
wide public way created by statute, pursuant to M.G.L. c. 82, § 24.   

Notably, the Applicant, intentionally or by mistake, failed to map this way on its site plan 
submitted as part of its Notice of Intent (“NOI”) application to the Commission.  Accordingly, we 
ask the Commission to issue a cease-and-desist order pursuant to FWR 10.05(7)(e) and cause 
BBHHA to re-apply due to its fatal omissions.         

B. Material Information Was Omitted By The Applicant In Its NOI And The 
Commission Must Act To Correct This As It Cannot Permit A Gate Over A Public 
Way.     

It is well settled in Massachusetts that a public way may be established by laying out by 
public authority in a manner prescribed by statute.  See Town of Concord v. Rasmussen, No. 17 
MISC 000605 (HPS), 2022 WL 17256431, at *16 (Mass. Land Ct. Nov. 23, 2022).  This manner 
of establishing a public way is commonly referred to as a statutory way. See id. It involves a 
showing that the road, at the time constructed, was laid out in a manner consistent with statute and 
they are public only in the sense of providing access to the public, but the town bears no 
requirements to maintain the road.  See United States v. 125.07 Acres of Land, More or Less, 707 

https://www.change.org/p/protect-public-access-to-black-beach
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F.2d 11, 14 (1st Cir. 1983).  Little Neck Bars Road was originally laid out for public access to land 
before the state legislature enacted, Chapter 203 of the Acts of 1846, making this an ancient way 
and therefore, a statutory way upon which the public is entitled to freely travel without 
interference.  Statutory ways are commonly referred to as private ways, but they are private only 
in the sense that road maintenance is to be provided for privately.  See Town of Concord v. 
Rasmussen, No. 17 MISC 000605 (HPS), 2022 WL 17256431, at *16 (Mass. Land Ct. Nov. 23, 
2022).   

The Applicant had actual and constructive notice of the status of this way and chose to omit 
it from its NOI application. This omission is material to the Commission’s decision and likely 
would have persuaded the Commission to deny the Applicant’s NOI. First and foremost, in his 
formal capacity as president of BBHHA, Brian M. Storms (who is currently on the Board of 
Directors of the BBHHA), openly referred to the locus of this project as a “road” “which has been 
in continuous usage since the Colonial Period” in a letter to the Commission dated December 3, 
1999, further evidencing the Applicant’s notice of this condition. A true copy of said letter dated 
December 3, 1999, and signed by Brian Storms as president of the BBHHA is attached hereto as 
Exhibit A.  Please also see five affidavits (four signed and notarized, one unsigned) from various 
residents of BBHHA produced for a 2001 dispute over the status of this same access point attached 
hereto as Exhibit B.  Each affidavit evidence ongoing use of the disputed area in a manner 
consistent with a way. 

Next, notice of this way, was incorporated into an application for the construction of water 
lines and recorded on March 12, 1962, and attached hereto as Exhibit C. The residents of the 
homes that now make up the BBHHA expressly acknowledged the existence of this way through 
the recording of the October 8, 1959, Black Beach Pipeline Easement, an easement held by the 
Town of Falmouth, which specifically calls out a private way running in the proposed area of the 
gate. See Exhibit D.   

This way was then incorporated in at least two site plans, which were submitted to the 
Town of Falmouth for the creation of 132 Little Neck Bars Road, and 139 Little Neck Bars Road 
in 1969 and 1970. See attached Exhibit E and F. These plans show a dotted continuation of road 
in the subject area and do not expressly call out its intended meaning.  Contemporaneous notes 
from the 1970 Falmouth Planning Board meeting evidence the Planning Board’s position that this 
access remained an ongoing public right of way following the approval of these lots. Please see a 
true copy of said contemporaneous notes attached hereto as Exhibit G.      

Reference to this way is expressly called out in other various deeds over the years.  The 
1948 deed from Virtue Gifford to Deborah Lawrence Harlow recorded with the Barnstable County 
Registry of Deed, in Book 705 at Page 486 references this subject right of way. The deed states, 
“an old road or right of way extends from state highway by or through land of said Albert S. 
Bowerman in a westerly direction, across the above described lot or parcel and across said railroad 
to other land of the grantor.” The deed goes on to state, “said lot or parcel is conveyed together 
with an existing right appurtenant thereto to pass and repass over said old road or right of way, on 
foot and with vehicles in common with the grantor, her heirs and assigns, and others entitled 
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thereto.  See a true copy of said deed attached hereto as Exhibit H.  See also a September 1957 
deed from Virtue Gifford to Harold and Elisabeth Travis recorded with said Registry in Book 981 
at Page 2, which states, “so much of the land described in the forgoing parcels as is included in 
any road or way, is conveyed subject to the right of all persons owning land abutting thereon and 
all of the others who are legally entitled thereto to pass and repass over and to use the same for all 
purposes for which similar roads or ways are commonly used.” See a true copy of said deed 
attached hereto as Exhibit I.  

BBHHA also produced a six-page document in 1963 titled, Road Situation Recapitulated 
to 1963. The document is submitted by BBHHA’s then secretary, Gwendolyn F. Drew, and 
discusses the formation of BBHHA as an organization. In its first paragraph, the author writes, 
“we all live on two private roads which have some status as public right-of-way.” The document 
goes on to discuss in detail the modern history of BBHHA and efforts over the years to keep non-
residents from walking through the neighborhood. Please find a true copy of BBHHA’s document 
titled, Road Situation Recapitulated to 1963, attached hereto as Exhibit J.     

Finally, and perhaps most impactful on the issue of the Applicant’s notice, the Black Beach 
Pipeline Easement is expressly incorporated in the most recent deed for 139 Little Neck Bars Road 
recorded with the Barnstable County Registry of Deeds on September 28, 2021,  in Book 34516 
at Page 296. Specifically, said deed states, “The above-described premises are conveyed subject 
to and with the benefit of any and all rights, easements and restrictions of record, insofar as the 
same are in force and applicable.” This would include all easements and rights of way discussed 
above. Further the Black Beach Pipeline Easement held by the Town across the subject area was 
granted in order to install and maintain a water main benefiting the abutting property owners, 
including the owner of 139 Little Neck Bars Road. The Black Beach Pipeline Easement (see 
Exhibit D) is also in the chain of title for 139 Little Neck Bars Road and referenced in an original 
deed for this particular parcel of land (see Exhibit I). The Black Beach Pipeline Easement is 
clearly marked on a certain plan also recorded with said Registry at Plan Book 151 at Page 3 (see 
Exhibit K). Despite the abovementioned recordings, the Applicant fails to make any reference to 
this way or the easement beyond a center line marking.    

Therefore, the Applicant’s NOI is defective on its face in that it fails to establish ownership 
and the decision of the Commission should be reconsidered on this ground as the Applicant failed 
to make this information available to the Commission. This relates to the Commission’s express 
interest in public access, explained in detail below.  Considering the Commission’s interest in 
public access, it was crucial that the Applicant include the mapped and recorded access on the 
plan. This access is quite literally a resource area, which was omitted from the plans. The 
Applicant’s failure to include information about the legal status of the roadway and existing 
easements impacted more than justifies the Commission’s ordering a cease and desist order 
pursuant to FWR 10.05(7)(e). This alone should persuade the Town to reconsider BBHHA’s 
NOI due to its fatal omissions.  We hereby request this action be taken by the Town and/or the 
Commission.    

Finally, a conservation permit is not the final permit necessary to construct a gate over this 
way. M.G.L. c. 86 § 5 expressly empowers “any person” to “remove gates, rails, bars or fences 
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which are upon or across a public or private way legally laid out…unless they have been erected 
or continued by the license of the county commissioners or of the selectmen or road commissioners 
or of the person for whose use such private way was laid out.”  Given this way’s status as a statutory 
way, the Applicant must seek additional approval from the Selectboard before constructing its 
proposed gate.  Upon information and belief, no such approval has been sought.    

C. The Commission Should Not Allow Construction Of A Gate As A Matter of Public 
Safety. 

We also have safety concerns, which appear at one time or another to have been shared by 
the BBHHA. In a December 3, 1999, letter to the Commission, Brian Storms, acting in his capacity 
as the president of BBHHA (now a director of the BBHHA), pleaded and urged against the erection 
of a gate on the other side of the railroad tracks (now the Shining Sea Bike Path), blocking access 
to Little Neck Bars Road. See Exhibit A.  Mr. Storms, on behalf of the BBHHA, writes in his 
opposition, “this represents an attempt to close a road, which has been continuous in usage since 
the Colonial Period.”  Mr. Storms goes on to state, “the road remains an absolute necessity for 
alternate access and egress during natural catastrophes. During the Aug.19,1991 Hurricane ‘Bob’, 
it represented the only means of reaching the homes in the association, because of flooding of 
Little Neck Bars Rd.” Nothing has changed between Mr. Storms’ 1999 letter and today in terms 
of alternative access routes in the event of a natural disaster or extreme flooding.   

Additionally, there are safety concerns for other residents of West Falmouth who use this 
path on a daily basis to access the public resources of Black Beach and the Great Sippewissett 
Marsh and serious environmental concerns if public access is lost. This path is the only reasonable 
and inclusive way for the public to access Black Beach and the Great Sippewissett Marsh. Other 
access points to Black Beach and the Great Sippewissett Marsh are dangerous, unreasonable, and 
inaccessible to all. Another access point, which the BBHHA suggests the public utilizes, is down 
Chapoquoit Road (which is narrow, busy, dangerous and not conducive to those with physical 
limitations, families with young children, or those on bicycle) and then via Chapoquoit Beach to 
Black Beach (which is also not a viable option for those with physical limitations, families with 
young children, or those on bicycle as the beach is not passable during high tide and with multiple 
jetties). The other access point is through the Great Sippewissett Marsh, which would be 
devastating and destructive to the environment which has been long protected by the Town of 
Falmouth, the 300 Committee, and the Salt Pond Area Bird Sanctuaries.  

Although we appreciate the Town’s special conditions included in the Order of Conditions 
dated January 10, 2024, the erection of this gate should not be permitted by Town or the MassDEP 
as there are significant safety concerns, concerns of public access to the Town’s public resources, 
including the sea, and the legal inability to construct a gate across a statutory way. For all of these 
reasons, the gate cannot be constructed.  If such issues are not addressed by the Town, it is the 
intent of aggrieved parties to raise these issues in the Barnstable Superior Court.  

D. MassDEP Should Deny The Applicant’s Requested Relief. 

We next turn to the issues before the MassDEP and address the reasons the Applicant’s appeal 
here must fail.   
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1. Background  

On January 10, 2024, the erection of the gate was approved by the Commission who 
imposed standard and special conditions, included in the Order of Conditions. The Applicant has 
now appealed said Order of Conditions to the MassDEP on or about January 22, 2024. The appeal 
concerns four of the special conditions imposed by the Commission in its Order of Conditions: 

No. 3: The gate shall swing into and towards Little Neck Bars Road and not into and 
towards the bike path. 

No. 4: There shall not be a lock on the gate, the gate shall remain unlocked at all times.  

No. 5: There shall be no blocking of the gate at any time, with any material, object or 
structure.    

No. 6: There shall be no signs on the gate and fence.  

Special Condition 3 was presumably put into the Order of Conditions for the safety of those 
on the Shining Sea Bikeway and those accessing the Shining Sea Bikeway from Little Neck Bars 
Road. It is certainly a safety concern if the Commission allowed a gate that swung into the bike 
path. Special Conditions 4, 5, and 6 concern the same issue, public access to land and sea as 
accessed through the area of the proposed gate. M.G.L c. 131, § 40, empowers conservation 
commissions to impose conditions, which contribute to the protection of interests described in the 
Wetlands Protection Act.  In its appeal to MassDEP, the Applicant argues its proposed project is 
a minor activity and not subject to the regulation of the Commission. The Applicant has alleged 
the Commission erred by overreaching its statutory power pursuant M.G.L c. 131, § 40. The 
Applicant is misguided in both assertions, which are addressed in turn below.  

2. Legal Basis For Denial Of The Applicant’s MassDEP Appeal.  

First, it is not disputed that the proposed gate is planned to be located within the Black 
Beach/Great Sippewissett Marsh District of Critical Planning Concern (“BBGSCPC”) and this 
finding was expressly made by the Commission in its Order of Conditions. Turning then to the 
Applicant’s arguments, the Applicant is incorrect that its proposed gate constitutes a minor activity 
under 310 CMR 10.02 (b). Although fencing is normally considered a minor activity and thus not 
subject to  M.G.L c. 131, § 40 and the conditions of the Commission, this changes when the fence 
is proposed, as it is here, within an area specified in 310 CMR 10.02(1)(a) through(e), which 
expressly includes any, coastal wetland or bordering on any ocean, estuary, pond, land subject to 
tidal action, land subject to coastal storm flowage, land subject to flooding.     

The proposed gate is located in a mapped AE18 flood zone according to the Applicant’s 
site plan. Please see a true copy of the Applicant’s site plan attached hereto as Exhibit L.  The 
gate is thus located on land subject to coastal storm flowage and land subject to flooding within 
the definitions of 310 CMR. Therefore, according to 310 CMR 10.02(1) the proposed gate is 
squarely within the review of the Commission under M.G.L c. 131, § 40 and the Applicant’s 
argument that its proposed gate is a minor activity not subject to M.G.L c. 131, § 40 must fail.      
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Turning to the Applicant’s arguments surrounding the Commission’s imposed conditions, 
the Town has the ability, under the Home Rule Amendment to adopt wetland bylaws and 
regulations so long as they are not “inconsistent with constitution or laws enacted by the general 
court in conformity with powers reserved to the general court . . . and which is not denied, either 
expressly or by clear implication, to the city or town by its charter.” Lovequist v. Conservation 
Comm'n of Town of Dennis, 379 Mass. 7, 15 (1979).   Through M.G.L c. 131, § 40, the legislature 
expressly empowered towns to set wetland protection standards that are more demanding than 
those set forth in the statutory scheme contemplated in the Wetlands Protection Act so long as 
towns impose such conditions as will contribute to the protection of the interests of the act. Id. 
Additionally, Town Code § 235-14 specifies, “With respect to the Black Beach/Great Sippewissett 
Marsh District of Critical Planning Concern, this bylaw is adopted under the Home Rule 
Amendment to the Massachusetts Constitution and the Home Rule statutes, as well as c. 716 of 
the Acts and Resolves of 1989, as amended, and Barnstable County Ordinance 96-1.”    

The Commission has properly adopted the conditions to deny the subject gate and impose 
the contested conditions through its adoption of Town Code § 235 (Falmouth Wetlands Protection 
Bylaw) and through this code, adopting its wetland regulations found in FWR 10. Through its 
bylaw and regulations, the Town has properly established regulations that meet and exceed the 
scope of the Wetlands Protection Act, which is entirely the point of M.G.L c. 131, § 40.    

Relevant here, the Town Code § 235 -1 defines the purpose of the bylaw, “to protect the 
wetlands, related water resources and adjoining land areas in Falmouth by controlling activities 
deemed by the conservation commission as likely to have a significant or cumulative effect upon 
resource area values.” Section B Town Code § 235 -1 of goes on to highlight values which are 
expressly protected in the BBGSCPC, those include, “prevention of flood damage…public access 
to water and land,…minimization of the impact of new development, reconstruction and/or 
expansion on the resource area values protected by this bylaw.” (emphasis added). 

The Town then implements its Bylaw with FWR 10.39, which creates a presumption that 
where any project involves “building upon or otherwise altering of land or waters within the Black 
Beach/Great Sippewissett March District of Critical Planning concern.”  The Commission shall 
presume such area is Significant (as defined in FWR 10.04).  

To implement this interest and presumption, the Town established performance standards 
encompassed in FWR 10.39(4) and 10.39(12). First, FWR 10.39(4) states, “work in the Black 
Beach/Great Sippewissett Marsh District of Critical Planning Concern shall meet the performance 
standards for any other Resource areas within which work is proposed and, where the presumption 
set forth in FWR 10.39(3) is not overcome, FWR 10.39(5) through (29) shall apply.”  

Next, FWR 10.39(12) states, “Notwithstanding the provisions of FWR 10.39(6) through 
(11), no project shall be permitted which will have any Adverse effect on land under the Ocean, 
or if proposed on Land under a Salt pond, on lands within 100 feet of the mean high water line of 
a Salt pond, or on land under a body of water adjacent to a Salt pond, shall be permitted which will 
have any Adverse effect on the marine fisheries or Wildlife habitat of the Salt pond, or ability of 
the public to access the land and waters of the Salt pond.” (emphasis added). 
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The Town then created a mechanism to deny applications that do not meet its performance 
standards or, as is the case here, create conditions to protect its interests, through Town Code §235-
7, which empowers the Commission to deny a permit for, “failure to avoid or prevent unacceptable 
significant or cumulative effects upon the resource area values protected by this chapter.”  Or to 
issue conditions on any permit, “which the commission deems necessary or desirable to protect 
those values, and all activities shall be done in accordance with those conditions.” 

Public use is expressly contemplated in the Wetlands Protection Act, through its water-
dependent uses; defined as,   

those uses and facilities which require direct access to, or location in, marine, tidal 
or inland waters and which therefore cannot be located away from said waters, 
including but not limited to: marinas, public recreational uses, navigational and 
commerical [sic] fishing and boating facilities, water-based recreational uses, 
navigation aids, basins, and channels, industrial uses dependent upon waterborne 
transportation or requiring large volumes of cooling or process water which cannot 
reasonably be located or operated at an upland site, crossings over or under water 
bodies or waterways (but limited to railroad and public roadway bridges, tunnels, 
culverts, as well as railroad tracks and public roadways connecting thereto which 
are generally perpendicular to the water body or waterway), and any other uses and 
facilities as may further hereafter be defined as water-dependent in 310 CMR 9.00: 
Waterways.   

See 310 CMR:10.04. (emphasis added). 

The Wetlands Protection Act further gives deference to water-dependent uses in 10.25(6), 
10.31(4), and 10.27(6) allowing projects to be designed and constructed using best available 
measures where non-water dependent projects must have no adverse effect under the sections.  
This shows public use of the sea is clearly an interest of the Wetlands Protection Act and may be 
regulated through M.G.L c. 131, § 40.       

 The issue of recreational or public use and its relationship to the Wetlands Protection Act 
has been taken up by Massachusetts courts.  In Rodgers v. Conservation Comm'n of Barnstable, 
67 Mass. App. Ct. 200, 20 (2006) the Barnstable Conservation Commission was challenged by an 
applicant for denying a project based upon its bylaw.  The purpose of the Barnstable bylaw is 
stated as “the protection of shellfish and recreation.” Id.  Despite the court concluding that the DEP 
only refers to recreation, “as an aspect to be taken into account by a conservation commission or 
DEP in deciding whether land can be considered significant to the protection of land containing 
shellfish.” The Town of Barnstable’s bylaw was enforceable because it regulated recreational 
pursuits more astutely than the Wetlands Protection Act. Id.  The Wetlands Protection Act merely 
establishes statewide minimum standards from which local communities are free to impose more 
stringent requirements. Oyster Creek Pres., Inc. v. Conservation Comm'n of Harwich, 449 Mass. 
859, 866 (2007).  Such is clearly the case here. 

To overturn the decision of a conservation commission, the applicant must show that the 
decision of the commission was arbitrary and capricious or unsupported by substantial evidence.  
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See Lovequist v. Conservation Commn. of Dennis, 379 Mass. 7, 18 (1979); FIC “If the agency 
has, in the discretionary exercise of its expertise, made a choice between two fairly conflicting 
views, and its selection reflects reasonable evidence, a court may not displace [the agency's] 
choice.” Conservation Commn. of Falmouth v. Pacheco, 49 Mass.App.Ct. 737, 739–740 n. 3 
(2000) (internal citations omitted).   

The Commission’s conditions are narrowly tailored here so as to protect its legitimate and 
rightful interests, including, but not limited to public access. Any action by the MassDEP to 
interfere with these conditions is improper by statute, law, and equity. We hope this brief enables 
and empowers the Town to at least hold firm in its conditions. Further, the applicant’s appeal to 
the MassDEP, specifically over condition No. 4, which shows an intent to lock this gate at some 
point in the future, otherwise, the Applicant’s actions beg the question why seek to reserve the 
right?    

E. Request For Joined Action By The Town Of Falmouth. 

Based upon new information submitted and attached hereto, including the site plans, the 
25-foot Black Beach Pipeline Easement, and the 1999 letter from BBHHA, we have, at a 
minimum, shown incorrect or misleading information was included in the Applicant’s NOI 
application for the construction of this gate. The Applicant has submitted a site plan that fails to 
make any mention of a historic way, or the express pipeline easement, and therefore, this 
Commission was prejudiced by the Applicant’s failure to be forthright.    

We now call upon the Town to invoke FWR 10.05(7)(e) to issue a cease and desist order 
stating that no work is to be undertaken until a new or amended permit is issued and reconsider 
this NOI application with all available information. Finally, we call upon the Town to seek a 
declaratory judgment and adjudicate the legal status of this access as a statutory way as the Town 
of Concord astutely did on behalf of its residents in Town of Concord v. Rasmussen, No. 17 MISC 
000605 (HPS), 2022 WL 17176790, at *1 (Mass. Land Ct. Nov. 23, 2022), order corrected and 
superseded, No. 17 MISC 000605 (HPS), 2022 WL 17256431 (Mass. Land Ct. Nov. 23, 2022).  

F. Conclusion 

The Town is putting the burden of disputing public access on a group of concerned and 
aggrieved residents.  This is a matter of public importance and should be properly taken up by the 
Town, independent of individual residents. In June of 1999, the Massachusetts Coastal Zone 
Management Office published a 211-page handbook titled, Preserving Historic Rights of Way to 
the Sea.1  The document’s preface, defines the public nature of the problem before the town and 
should serve as a call to action for all people who care about the quality of life in our coastal towns: 

For hundreds of years, the lifeline of Massachusetts cities and towns was their 
access to the sea. Culture and livelihoods revolved around the water, spawning 
generations skilled in trading, fishing, shipbuilding and navigation. Although 
modern needs have largely shifted from industry to recreation, coastal access still 

 
1 https://www.mass.gov/doc/preserving-historic-rights-of-way-to-the-sea-a-practical-handbook-for-reclaiming-
public-access/download.  

https://www.mass.gov/doc/preserving-historic-rights-of-way-to-the-sea-a-practical-handbook-for-reclaiming-public-access/download
https://www.mass.gov/doc/preserving-historic-rights-of-way-to-the-sea-a-practical-handbook-for-reclaiming-public-access/download
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remains vitally important to our quality of life. Yet, despite 1500 miles of gorgeous 
coastline, Massachusetts provides relatively little public access to the sea. About 
75 percent of the coast is privately owned and much of the remaining 25 percent, 
though publicly owned, is inaccessible. To complicate matters, when 
Massachusetts residents do reach the shoreline, state law often severely limits their 
permitted activities. The Commonwealth stands nearly alone among coastal states 
in recognizing private ownership down to the low tide mark. In times of tight public 
budgets and sky-high coastal land values, what can concerned citizens do?2 
 
Until the rights and responsibilities of the parties are fully adjudicated, this issue will 

continue to burden the Town and its residents. Please reassess this situation with all available 
information and take action to establish ownership by the Town of the locus of this proposed gate. 

We look forward to working with the Town to come to a final resolution to this matter.  

 

       Sincerely,  

       Benjamin T. Carroll 

       Benjamin T. Carroll 

 

cc: Falmouth Conservation Commission (concom@falmouthma.gov) 
Falmouth Select Board (selectboard@falmouthma.gov) 
Falmouth Planning Board (planning@falmouthma.gov) 
Falmouth Historical Commission (fhc@falmouthma.gov) 
MassDEP (Attn: Maissoun Reda, Chief, maissoun.reda@mass.gov) 
Brian Wall, Esq. (bjw@troywallassociates.com) 

 

 

 

 
2 See id. 
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