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Dear Attorney O’Keefe:

I write this letter as a seasonal resident of Falmouth and a concerned member of the
community that is directly and adversely affected by the decision of the Falmouth Conservation
Commission dated January 10, 2024.

Many residents of West Falmouth, both seasonal and year-round, regularly access Black
Beach and the Great Sippewissett Marsh from the Shining Sea Bikeway through Little Neck Bars
Road in the area of the proposed gate. The applicant of record, the Black Beach Harbor Head
Association a/k/a Black Beach Harbor Head Civic Association, Inc. (hereinafter referred to as
“BBHHA” or the “Applicant”) refers to the proposed gate as a “safety gate” yet has submitted no
evidence to the Falmouth Conservation Commission (the “Commission”) that this gate will
improve safety. This is in truth, a deterrence gate, and the Applicant now contests, through its
appeal to the MassDEP, reasonable conditions evidencing a future intent to lock this gate. Through
this letter, we hereby formally request the following actions be taken by the Town of Falmouth:

1. The Commission issues a cease-and-desist order concerning BBHHA'’s Notice of Intent
application/permit for work and Order of Conditions (DATE order of conditions)
pursuant to FWR 10.05(7)(e) and re-hear the Applicant’s proposed project based on
the fact that BBHHA submitted an incomplete and misleading application to the
Commission; and



2. The Town of Falmouth (the “Town”) seek judicial review to formally establish the
legal status of Little Neck Bars Road (as it extends to the Shining Sea Bikeway), the
contested way and end a dispute of great public concern ongoing since at least the
1950s.

We end this letter with a comprehensive review of the Applicant’s misguided appeal to the
MassDEP.

As you are aware, there are many other neighbors in West Falmouth, and members of the
public, who agree with this position and are against the erection of a gate. As of the date of this
letter, there are approximately 1,494 signatures on a petition to prevent the erection of gate over
the subject area, published on January 15, 2024. (Please find the live link to said petition:
https://www.change.org/p/protect-public-access-to-black-beach).

Regrettably, I am not be able to attend the site visit scheduled on March 7, 2024, concerning
the MassDEP appeal by the Applicant, but | know many other aggrieved and interested parties will
be in attendance.

A. Introduction

The public has serious concerns about the Commission’s decision to allow the construction
of the gate. Specifically, we do not believe the property owner listed on the Applicant’s Notice of
Intent, Frederick Wirth, is the title owner of the area where the proposed gate is to be constructed.
It is our position that the application submitted to the Commission was misleading and incorrect.
The Wetlands Protection Act and the Town of Falmouth’s bylaws require the Applicant to be the
owner of the locus of the project or have the express permission of the property owner. See 310
CMR 10.05(4) and Town Code 234-4. After researching title, public records, historic maps,
modern maps, and photographs, it is our belief that the proposed gate is planned across a 25-foot-
wide public way created by statute, pursuant to M.G.L. c. 82, § 24.

Notably, the Applicant, intentionally or by mistake, failed to map this way on its site plan
submitted as part of its Notice of Intent (“NOI”) application to the Commission. Accordingly, we
ask the Commission to issue a cease-and-desist order pursuant to FWR 10.05(7)(e) and cause
BBHHA to re-apply due to its fatal omissions.

B. Material Information Was Omitted By The Applicant In Its NOI And The
Commission Must Act To Correct This As It Cannot Permit A Gate Over A Public

Way.

It is well settled in Massachusetts that a public way may be established by laying out by
public authority in a manner prescribed by statute. See Town of Concord v. Rasmussen, No. 17
MISC 000605 (HPS), 2022 WL 17256431, at *16 (Mass. Land Ct. Nov. 23, 2022). This manner
of establishing a public way is commonly referred to as a statutory way. See id. It involves a
showing that the road, at the time constructed, was laid out in a manner consistent with statute and
they are public only in the sense of providing access to the public, but the town bears no
requirements to maintain the road. See United States v. 125.07 Acres of Land, More or Less, 707



https://www.change.org/p/protect-public-access-to-black-beach

F.2d 11, 14 (1st Cir. 1983). Little Neck Bars Road was originally laid out for public access to land
before the state legislature enacted, Chapter 203 of the Acts of 1846, making this an ancient way
and therefore, a statutory way upon which the public is entitled to freely travel without
interference. Statutory ways are commonly referred to as private ways, but they are private only
in the sense that road maintenance is to be provided for privately. See Town of Concord v.
Rasmussen, No. 17 MISC 000605 (HPS), 2022 WL 17256431, at *16 (Mass. Land Ct. Nov. 23,
2022).

The Applicant had actual and constructive notice of the status of this way and chose to omit
it from its NOI application. This omission is material to the Commission’s decision and likely
would have persuaded the Commission to deny the Applicant’s NOI. First and foremost, in his
formal capacity as president of BBHHA, Brian M. Storms (who is currently on the Board of
Directors of the BBHHA), openly referred to the locus of this project as a “road” “which has been
in continuous usage since the Colonial Period” in a letter to the Commission dated December 3,
1999, further evidencing the Applicant’s notice of this condition. A true copy of said letter dated
December 3, 1999, and signed by Brian Storms as president of the BBHHA is attached hereto as
Exhibit A. Please also see five affidavits (four signed and notarized, one unsigned) from various
residents of BBHHA produced for a 2001 dispute over the status of this same access point attached
hereto as Exhibit B. Each affidavit evidence ongoing use of the disputed area in a manner
consistent with a way.

Next, notice of this way, was incorporated into an application for the construction of water
lines and recorded on March 12, 1962, and attached hereto as Exhibit C. The residents of the
homes that now make up the BBHHA expressly acknowledged the existence of this way through
the recording of the October 8, 1959, Black Beach Pipeline Easement, an easement held by the
Town of Falmouth, which specifically calls out a private way running in the proposed area of the
gate. See Exhibit D.

This way was then incorporated in at least two site plans, which were submitted to the
Town of Falmouth for the creation of 132 Little Neck Bars Road, and 139 Little Neck Bars Road
in 1969 and 1970. See attached Exhibit E and E. These plans show a dotted continuation of road
in the subject area and do not expressly call out its intended meaning. Contemporaneous notes
from the 1970 Falmouth Planning Board meeting evidence the Planning Board’s position that this
access remained an ongoing public right of way following the approval of these lots. Please see a
true copy of said contemporaneous notes attached hereto as Exhibit G.

Reference to this way is expressly called out in other various deeds over the years. The
1948 deed from Virtue Gifford to Deborah Lawrence Harlow recorded with the Barnstable County
Registry of Deed, in Book 705 at Page 486 references this subject right of way. The deed states,
“an old road or right of way extends from state highway by or through land of said Albert S.
Bowerman in a westerly direction, across the above described lot or parcel and across said railroad
to other land of the grantor.” The deed goes on to state, “said lot or parcel is conveyed together
with an existing right appurtenant thereto to pass and repass over said old road or right of way, on
foot and with vehicles in common with the grantor, her heirs and assigns, and others entitled



thereto. See a true copy of said deed attached hereto as Exhibit H. See also a September 1957
deed from Virtue Gifford to Harold and Elisabeth Travis recorded with said Registry in Book 981
at Page 2, which states, “so much of the land described in the forgoing parcels as is included in
any road or way, is conveyed subject to the right of all persons owning land abutting thereon and
all of the others who are legally entitled thereto to pass and repass over and to use the same for all
purposes for which similar roads or ways are commonly used.” See a true copy of said deed
attached hereto as Exhibit I.

BBHHA also produced a six-page document in 1963 titled, Road Situation Recapitulated
to 1963. The document is submitted by BBHHA’s then secretary, Gwendolyn F. Drew, and
discusses the formation of BBHHA as an organization. In its first paragraph, the author writes,
“we all live on two private roads which have some status as public right-of-way.” The document
goes on to discuss in detail the modern history of BBHHA and efforts over the years to keep non-
residents from walking through the neighborhood. Please find a true copy of BBHHA’s document
titled, Road Situation Recapitulated to 1963, attached hereto as Exhibit J.

Finally, and perhaps most impactful on the issue of the Applicant’s notice, the Black Beach
Pipeline Easement is expressly incorporated in the most recent deed for 139 Little Neck Bars Road
recorded with the Barnstable County Registry of Deeds on September 28, 2021, in Book 34516
at Page 296. Specifically, said deed states, “The above-described premises are conveyed subject
to and with the benefit of any and all rights, easements and restrictions of record, insofar as the
same are in force and applicable.” This would include all easements and rights of way discussed
above. Further the Black Beach Pipeline Easement held by the Town across the subject area was
granted in order to install and maintain a water main benefiting the abutting property owners,
including the owner of 139 Little Neck Bars Road. The Black Beach Pipeline Easement (see
Exhibit D) is also in the chain of title for 139 Little Neck Bars Road and referenced in an original
deed for this particular parcel of land (see Exhibit I). The Black Beach Pipeline Easement is
clearly marked on a certain plan also recorded with said Registry at Plan Book 151 at Page 3 (see
Exhibit K). Despite the abovementioned recordings, the Applicant fails to make any reference to
this way or the easement beyond a center line marking.

Therefore, the Applicant’s NOI is defective on its face in that it fails to establish ownership
and the decision of the Commission should be reconsidered on this ground as the Applicant failed
to make this information available to the Commission. This relates to the Commission’s express
interest in public access, explained in detail below. Considering the Commission’s interest in
public access, it was crucial that the Applicant include the mapped and recorded access on the
plan. This access is quite literally a resource area, which was omitted from the plans. The
Applicant’s failure to include information about the legal status of the roadway and existing
easements impacted more than justifies the Commission’s ordering a cease and desist order
pursuant to FWR 10.05(7)(e). This alone should persuade the Town to reconsider BBHHA’s
NOI due to its fatal omissions. We hereby request this action be taken by the Town and/or the
Commission.

Finally, a conservation permit is not the final permit necessary to construct a gate over this
way. M.G.L. c. 86 § 5 expressly empowers “any person” to “remove gates, rails, bars or fences
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which are upon or across a public or private way legally laid out...unless they have been erected
or continued by the license of the county commissioners or of the selectmen or road commissioners
or of the person for whose use such private way was laid out.” Given this way’s status as a statutory
way, the Applicant must seek additional approval from the Selectboard before constructing its
proposed gate. Upon information and belief, no such approval has been sought.

C. The Commission Should Not Allow Construction Of A Gate As A Matter of Public
Safety.

We also have safety concerns, which appear at one time or another to have been shared by
the BBHHA. In a December 3, 1999, letter to the Commission, Brian Storms, acting in his capacity
as the president of BBHHA (now a director of the BBHHA), pleaded and urged against the erection
of a gate on the other side of the railroad tracks (now the Shining Sea Bike Path), blocking access
to Little Neck Bars Road. See Exhibit A. Mr. Storms, on behalf of the BBHHA, writes in his
opposition, “this represents an attempt to close a road, which has been continuous in usage since
the Colonial Period.” Mr. Storms goes on to state, “the road remains an absolute necessity for
alternate access and egress during natural catastrophes. During the Aug.19,1991 Hurricane ‘Bob’,
it represented the only means of reaching the homes in the association, because of flooding of
Little Neck Bars Rd.” Nothing has changed between Mr. Storms” 1999 letter and today in terms
of alternative access routes in the event of a natural disaster or extreme flooding.

Additionally, there are safety concerns for other residents of West Falmouth who use this
path on a daily basis to access the public resources of Black Beach and the Great Sippewissett
Marsh and serious environmental concerns if public access is lost. This path is the only reasonable
and inclusive way for the public to access Black Beach and the Great Sippewissett Marsh. Other
access points to Black Beach and the Great Sippewissett Marsh are dangerous, unreasonable, and
inaccessible to all. Another access point, which the BBHHA suggests the public utilizes, is down
Chapoquoit Road (which is narrow, busy, dangerous and not conducive to those with physical
limitations, families with young children, or those on bicycle) and then via Chapoquoit Beach to
Black Beach (which is also not a viable option for those with physical limitations, families with
young children, or those on bicycle as the beach is not passable during high tide and with multiple
jetties). The other access point is through the Great Sippewissett Marsh, which would be
devastating and destructive to the environment which has been long protected by the Town of
Falmouth, the 300 Committee, and the Salt Pond Area Bird Sanctuaries.

Although we appreciate the Town’s special conditions included in the Order of Conditions
dated January 10, 2024, the erection of this gate should not be permitted by Town or the MassDEP
as there are significant safety concerns, concerns of public access to the Town’s public resources,
including the sea, and the legal inability to construct a gate across a statutory way. For all of these
reasons, the gate cannot be constructed. If such issues are not addressed by the Town, it is the
intent of aggrieved parties to raise these issues in the Barnstable Superior Court.

D. MassDEP Should Deny The Applicant’s Requested Relief.

We next turn to the issues before the MassDEP and address the reasons the Applicant’s appeal
here must fail.



1. Background

On January 10, 2024, the erection of the gate was approved by the Commission who
imposed standard and special conditions, included in the Order of Conditions. The Applicant has
now appealed said Order of Conditions to the MassDEP on or about January 22, 2024. The appeal
concerns four of the special conditions imposed by the Commission in its Order of Conditions:

No. 3: The gate shall swing into and towards Little Neck Bars Road and not into and
towards the bike path.

No. 4: There shall not be a lock on the gate, the gate shall remain unlocked at all times.

No. 5: There shall be no blocking of the gate at any time, with any material, object or
structure.

No. 6: There shall be no signs on the gate and fence.

Special Condition 3 was presumably put into the Order of Conditions for the safety of those
on the Shining Sea Bikeway and those accessing the Shining Sea Bikeway from Little Neck Bars
Road. It is certainly a safety concern if the Commission allowed a gate that swung into the bike
path. Special Conditions 4, 5, and 6 concern the same issue, public access to land and sea as
accessed through the area of the proposed gate. M.G.L c¢. 131, 8 40, empowers conservation
commissions to impose conditions, which contribute to the protection of interests described in the
Wetlands Protection Act. In its appeal to MassDEP, the Applicant argues its proposed project is
a minor activity and not subject to the regulation of the Commission. The Applicant has alleged
the Commission erred by overreaching its statutory power pursuant M.G.L c¢. 131, 8 40. The
Applicant is misguided in both assertions, which are addressed in turn below.

2. Legal Basis For Denial Of The Applicant’s MassDEP Appeal.

First, it is not disputed that the proposed gate is planned to be located within the Black
Beach/Great Sippewissett Marsh District of Critical Planning Concern (“BBGSCPC”) and this
finding was expressly made by the Commission in its Order of Conditions. Turning then to the
Applicant’s arguments, the Applicant is incorrect that its proposed gate constitutes a minor activity
under 310 CMR 10.02 (b). Although fencing is normally considered a minor activity and thus not
subjectto M.G.L c. 131, § 40 and the conditions of the Commission, this changes when the fence
is proposed, as it is here, within an area specified in 310 CMR 10.02(1)(a) through(e), which
expressly includes any, coastal wetland or bordering on any ocean, estuary, pond, land subject to
tidal action, land subject to coastal storm flowage, land subject to flooding.

The proposed gate is located in a mapped AE18 flood zone according to the Applicant’s
site plan. Please see a true copy of the Applicant’s site plan attached hereto as Exhibit L. The
gate is thus located on land subject to coastal storm flowage and land subject to flooding within
the definitions of 310 CMR. Therefore, according to 310 CMR 10.02(1) the proposed gate is
squarely within the review of the Commission under M.G.L c. 131, § 40 and the Applicant’s
argument that its proposed gate is a minor activity not subject to M.G.L c. 131, 8 40 must fail.



Turning to the Applicant’s arguments surrounding the Commission’s imposed conditions,
the Town has the ability, under the Home Rule Amendment to adopt wetland bylaws and
regulations so long as they are not “inconsistent with constitution or laws enacted by the general
court in conformity with powers reserved to the general court . . . and which is not denied, either
expressly or by clear implication, to the city or town by its charter.” Lovequist v. Conservation
Comm'n of Town of Dennis, 379 Mass. 7, 15 (1979). Through M.G.L c. 131, § 40, the legislature
expressly empowered towns to set wetland protection standards that are more demanding than
those set forth in the statutory scheme contemplated in the Wetlands Protection Act so long as
towns impose such conditions as will contribute to the protection of the interests of the act. Id.
Additionally, Town Code 8§ 235-14 specifies, “With respect to the Black Beach/Great Sippewissett
Marsh District of Critical Planning Concern, this bylaw is adopted under the Home Rule
Amendment to the Massachusetts Constitution and the Home Rule statutes, as well as c. 716 of
the Acts and Resolves of 1989, as amended, and Barnstable County Ordinance 96-1.”

The Commission has properly adopted the conditions to deny the subject gate and impose
the contested conditions through its adoption of Town Code § 235 (Falmouth Wetlands Protection
Bylaw) and through this code, adopting its wetland regulations found in FWR 10. Through its
bylaw and regulations, the Town has properly established regulations that meet and exceed the
scope of the Wetlands Protection Act, which is entirely the point of M.G.L c. 131, § 40.

Relevant here, the Town Code § 235 -1 defines the purpose of the bylaw, “to protect the
wetlands, related water resources and adjoining land areas in Falmouth by controlling activities
deemed by the conservation commission as likely to have a significant or cumulative effect upon
resource area values.” Section B Town Code § 235 -1 of goes on to highlight values which are
expressly protected in the BBGSCPC, those include, “prevention of flood damage...public access
to_water and land,...minimization of the impact of new development, reconstruction and/or
expansion on the resource area values protected by this bylaw.” (emphasis added).

The Town then implements its Bylaw with FWR 10.39, which creates a presumption that
where any project involves “building upon or otherwise altering of land or waters within the Black
Beach/Great Sippewissett March District of Critical Planning concern.” The Commission shall
presume such area is Significant (as defined in FWR 10.04).

To implement this interest and presumption, the Town established performance standards
encompassed in FWR 10.39(4) and 10.39(12). First, FWR 10.39(4) states, “work in the Black
Beach/Great Sippewissett Marsh District of Critical Planning Concern shall meet the performance
standards for any other Resource areas within which work is proposed and, where the presumption
set forth in FWR 10.39(3) is not overcome, FWR 10.39(5) through (29) shall apply.”

Next, FWR 10.39(12) states, “Notwithstanding the provisions of FWR 10.39(6) through
(11), no project shall be permitted which will have any Adverse effect on land under the Ocean,
or if proposed on Land under a Salt pond, on lands within 100 feet of the mean high water line of
a Salt pond, or on land under a body of water adjacent to a Salt pond, shall be permitted which will
have any Adverse effect on the marine fisheries or Wildlife habitat of the Salt pond, or ability of
the public to access the land and waters of the Salt pond.” (emphasis added).




The Town then created a mechanism to deny applications that do not meet its performance
standards or, as is the case here, create conditions to protect its interests, through Town Code §235-
7, which empowers the Commission to deny a permit for, “failure to avoid or prevent unacceptable
significant or cumulative effects upon the resource area values protected by this chapter.” Or to
issue conditions on any permit, “which the commission deems necessary or desirable to protect
those values, and all activities shall be done in accordance with those conditions.”

Public use is expressly contemplated in the Wetlands Protection Act, through its water-
dependent uses; defined as,

those uses and facilities which require direct access to, or location in, marine, tidal
or inland waters and which therefore cannot be located away from said waters,
including but not limited to: marinas, public recreational uses, navigational and
commerical [sic] fishing and boating facilities, water-based recreational uses,
navigation aids, basins, and channels, industrial uses dependent upon waterborne
transportation or requiring large volumes of cooling or process water which cannot
reasonably be located or operated at an upland site, crossings over or under water
bodies or waterways (but limited to railroad and public roadway bridges, tunnels,
culverts, as well as railroad tracks and public roadways connecting thereto which
are generally perpendicular to the water body or waterway), and any other uses and
facilities as may further hereafter be defined as water-dependent in 310 CMR 9.00:
Waterways.

See 310 CMR:10.04. (emphasis added).

The Wetlands Protection Act further gives deference to water-dependent uses in 10.25(6),
10.31(4), and 10.27(6) allowing projects to be designed and constructed using best available
measures where non-water dependent projects must have no adverse effect under the sections.
This shows public use of the sea is clearly an interest of the Wetlands Protection Act and may be
regulated through M.G.L c. 131, § 40.

The issue of recreational or public use and its relationship to the Wetlands Protection Act
has been taken up by Massachusetts courts. In Rodgers v. Conservation Comm'n of Barnstable,
67 Mass. App. Ct. 200, 20 (2006) the Barnstable Conservation Commission was challenged by an
applicant for denying a project based upon its bylaw. The purpose of the Barnstable bylaw is
stated as “the protection of shellfish and recreation.” Id. Despite the court concluding that the DEP
only refers to recreation, “as an aspect to be taken into account by a conservation commission or
DEP in deciding whether land can be considered significant to the protection of land containing
shellfish.” The Town of Barnstable’s bylaw was enforceable because it regulated recreational
pursuits more astutely than the Wetlands Protection Act. Id. The Wetlands Protection Act merely
establishes statewide minimum standards from which local communities are free to impose more
stringent requirements. Oyster Creek Pres., Inc. v. Conservation Comm'n of Harwich, 449 Mass.
859, 866 (2007). Such is clearly the case here.

To overturn the decision of a conservation commission, the applicant must show that the
decision of the commission was arbitrary and capricious or unsupported by substantial evidence.
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See Lovequist v. Conservation Commn. of Dennis, 379 Mass. 7, 18 (1979); FIC “If the agency
has, in the discretionary exercise of its expertise, made a choice between two fairly conflicting
views, and its selection reflects reasonable evidence, a court may not displace [the agency's]
choice.” Conservation Commn. of Falmouth v. Pacheco, 49 Mass.App.Ct. 737, 739-740 n. 3
(2000) (internal citations omitted).

The Commission’s conditions are narrowly tailored here so as to protect its legitimate and
rightful interests, including, but not limited to public access. Any action by the MassDEP to
interfere with these conditions is improper by statute, law, and equity. We hope this brief enables
and empowers the Town to at least hold firm in its conditions. Further, the applicant’s appeal to
the MassDEP, specifically over condition No. 4, which shows an intent to lock this gate at some
point in the future, otherwise, the Applicant’s actions beg the question why seek to reserve the
right?

E. Request For Joined Action By The Town Of Falmouth.

Based upon new information submitted and attached hereto, including the site plans, the
25-foot Black Beach Pipeline Easement, and the 1999 letter from BBHHA, we have, at a
minimum, shown incorrect or misleading information was included in the Applicant’s NOI
application for the construction of this gate. The Applicant has submitted a site plan that fails to
make any mention of a historic way, or the express pipeline easement, and therefore, this
Commission was prejudiced by the Applicant’s failure to be forthright.

We now call upon the Town to invoke FWR 10.05(7)(e) to issue a cease and desist order
stating that no work is to be undertaken until a new or amended permit is issued and reconsider
this NOI application with all available information. Finally, we call upon the Town to seek a
declaratory judgment and adjudicate the legal status of this access as a statutory way as the Town
of Concord astutely did on behalf of its residents in Town of Concord v. Rasmussen, No. 17 MISC
000605 (HPS), 2022 WL 17176790, at *1 (Mass. Land Ct. Nov. 23, 2022), order corrected and
superseded, No. 17 MISC 000605 (HPS), 2022 WL 17256431 (Mass. Land Ct. Nov. 23, 2022).

F. Conclusion

The Town is putting the burden of disputing public access on a group of concerned and
aggrieved residents. This is a matter of public importance and should be properly taken up by the
Town, independent of individual residents. In June of 1999, the Massachusetts Coastal Zone
Management Office published a 211-page handbook titled, Preserving Historic Rights of Way to
the Sea.! The document’s preface, defines the public nature of the problem before the town and
should serve as a call to action for all people who care about the quality of life in our coastal towns:

For hundreds of years, the lifeline of Massachusetts cities and towns was their
access to the sea. Culture and livelihoods revolved around the water, spawning
generations skilled in trading, fishing, shipbuilding and navigation. Although
modern needs have largely shifted from industry to recreation, coastal access still

1 https://www.mass.gov/doc/preserving-historic-rights-of-way-to-the-sea-a-practical-handbook-for-reclaiming-
public-access/download.



https://www.mass.gov/doc/preserving-historic-rights-of-way-to-the-sea-a-practical-handbook-for-reclaiming-public-access/download
https://www.mass.gov/doc/preserving-historic-rights-of-way-to-the-sea-a-practical-handbook-for-reclaiming-public-access/download

remains vitally important to our quality of life. Yet, despite 1500 miles of gorgeous
coastline, Massachusetts provides relatively little public access to the sea. About
75 percent of the coast is privately owned and much of the remaining 25 percent,
though publicly owned, is inaccessible. To complicate matters, when
Massachusetts residents do reach the shoreline, state law often severely limits their
permitted activities. The Commonwealth stands nearly alone among coastal states
in recognizing private ownership down to the low tide mark. In times of tight public
budgets and sky-high coastal land values, what can concerned citizens do??

Until the rights and responsibilities of the parties are fully adjudicated, this issue will
continue to burden the Town and its residents. Please reassess this situation with all available
information and take action to establish ownership by the Town of the locus of this proposed gate.

We look forward to working with the Town to come to a final resolution to this matter.

Sincerely,
Bewjamin 7. (aroll

Benjamin T. Carroll

cc: Falmouth Conservation Commission (concom@falmouthma.gov)
Falmouth Select Board (selectboard@falmouthma.gov)
Falmouth Planning Board (planning@falmouthma.gov)
Falmouth Historical Commission (fhc@falmouthma.gov)
MassDEP (Attn: Maissoun Reda, Chief, maissoun.reda@mass.gov)
Brian Wall, Esqg. (bjw@troywallassociates.com)

2 See id.

10



EXHIBIT A






EXHIBIT B
























EXHIBIT C



Sophie W. Bapliste

1L&-9 €\

A N A N
oo OFFIICIATL FFICIAL
CPrPyY COPY
]
2
S LITTLE  NECK  § BARS - P\
T e L83/ 00" E " 2 ROAD D
27 &,j
e,
R
3
&
o BARNSTABLE
RY ‘t: w& REGISTRY OF DEEDS
D “ s
X3 Harold 6. Travis o ux ﬁ& N AR 12 (962
93 A _ARYO,_ ML m
3 ~ ) | RECORDED
b’ .
———t ' :5. 83° 007 E
I LI —— Bl live
s ‘ :
3 § ‘ ¥
™4, Fo.
: 75 [ 504753 #0"E Y
N .9
Q N
R A ¥
9 N X
NI 29,000 50.## S| <
5 w|o 33
N DR : &l
N A 3
N \ g
RS ]
“ N\
e A%
N

’“vﬁu { Ihm/uﬁ SERCINIS SIS £,

certify ihat ihe notrce of appraval al
this ghan by the Feimouth Planning 8-aed -
2 has been received and recorded at this
ES ON Oritice and no appes! was received during
FR H the twenty (200 days nexi after suchreceipt .

. and recurding of this plan,
"At a meeting of the Falmouth Planning

Board held g fz’afg, 1962, » it was gned(’z»d\-.&« M«M)A
K] Town Clerk

voted:

' That the within plan s apnroved for p/a/y Of Lano’ of

record under the provisions of Chapter
674, of the Acts of 1968.

GG Lmﬂ.. " Harold G. Travis et vx

bj[,l{ﬁ eAt]

“Cherigan West Falmouth
Scale /% 50" ~ Dec..9, /96

CHARLES
ALBERT
WHITE

j&; sl ;&/ ' Charies A. lx//z//e, CE.
e Plom-Y3orR 15§ Pooa 9




EXHIBIT D



—

to ¥
‘ dated

recorded with ... /

Book 90% R0 4_'._.5_é

f

. Py A N

* - Fiittnpnnds fhand  and seal  this.......c... / 7
FICTIAL
cCOoOPY
N--©--T

OF FI CIA
T personally appearedéhe ébo‘ﬁ n?zed. et e el
and acknowledged the foregoing instrument to be....f.-.i%u{,,:z.,,...free act and deed

before me

No ublic - Lemmmriireacée
MDJ(‘:_L 1', f/c'gm:%‘z)P blic

My Commission expires J",/ [ 19.&...2.

Barnstable, ss., Received October 8, 1959, and 1s recorded.

WHEREAS the Town of Falmoutk, through its Water Department, pro-
poses to install a water main extending from the junctien of the State Highway,
sometimes called Route 28, in West Falmouth and Brick Kiln Road, in a westerly
direction to lamd of Webber and is about to install a main for a portion of
_sa.id distance at once; and

WHEREAS the said Way is a private way and it is necessary as pro~
vided in the By-laws of the Town of Falmouth that there be furnished to the
Town previcus to the installation of said main a good and sufficient easememnt
over said way for the installation, repair and replacement of said water main;

NOW THEREFORE, the following, being all of the abutting owners on
said way, all to be served by the new water main, hereby jointly and severally
agree that in consideration of the installation by the said Town of Falmouth
of the water main as hereinbefore desctibed , with the necessary appliances
and hydrant protection, such installation, with the exceptiocn of incidental
expense such as engineering costs, drafting and recording of easements etc,

to be at the sole expense and undertaking of the Town of Falmouth, do hereby

grant to the said Town of Falmouth an easement in and over said Way twenty=




NCT "NOT
A N A N
OFFICIAL OFF ICTI
COPY COPY
NCT NOT
fi (25) feet dth A A
ive eet in width, meesuring twelve and ome-} 4
side of the center 1in(3e QE sz_d I:;C;i I::vliée e::iei?i?fzg :Ero}x:CtE I
COPY COPY

plan entitled VBLACK BEACH PIPELINE EASEMENT Scale 1% = 407, 19587, con~
sisting of fzﬂaqg - sheets, such easement to be a perpetual easement for the
purpose of installing, maintaining, repairing and replacing the said main and
the owners thereof agreec that whereas in order te install the said water main
it will be necessary te dig up the readway to some extent that they will
repair the same at their own expensc and undertaking and keep the same in

repair and condition and will net leel to the Town therefor. They also

agree that the Town is not tc be respensible for any property damage

occasioned to shrubs, plants or trees in the installation or repair of said
main or replacement thereof.

All of said parties further agree that they will join in attach-
ing their water systems for their dwellings to said main irrespective of
whether or not there are amy other existing main or mains available as seems
to be the case over a portiecn of the area te be served by the new water
main.

Tt is further understecd and agreed that all rules, regulations
and requirements of the Board of Water Cormissioners of the Town of
Faimouth shall at all times be and remain in full force and effect and be

binding upon all pamties hereto, their heirs, executors, successors and

assigns and devisees and grantees.

i
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1056
485
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COMMONWEALTH OF MASAACHUSETTS

BARNSTABLE, SS. July 10, 1959

Then personally appeared the above named HAROLD G.
TRAVIS and ELIZABETH S. TRAVIS and acknowledged the foregoing
instrument to be their free act and deed, before me

- -

- // o
Sl F o //~ YT Vol AT
Herbert E. Hunziker - NOT%§& PUBLIC

My commission expires Dec. 17, 1959

Barnstable, ss., Received October 8, 195%, and is recorded.
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Robert W. Weinig et ux
Arial W. George

See plon dated Dec.27, 1965

LITTLE NECK BARS ROAD 3o s
sarzs (e o) .
698 5

Noble E. Hamilton et ux

+S¢e plon doted A4vg. 30,1969

Allon B Cole et vX
Margaret M. Traver /

Doris Hughes Reade Vi Allan B. ‘Cab etux

sta 3 i 1
3 £ doted tov.4,1967 e'/“
3 23l <4167 8 See glon Nicholas Albanese et ux
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705 | “Qecrgez.neanﬂ* -its_.;_Eieﬁiﬂ&ﬂt: . this. ¥hittieth. _&?.yfof,_.
: _September . .AD 1948, '
486 '
e T THE FAINOUTE NATIONAL EARE
I AL
COPY

Tlp Commonpealty of Massachugetis

s September 30
NOT N NOT
Then personally appeared the above named......Genkge E.. Deab.

48
BARNSTABLE, 19

and acknowledged the foregoing instrumen:tlt'\]to be the free act and deed ofTheFa.lmo%thNational_
Faric OFFICIAL OFFICIAL

FOCEALAN AT T
o 7 v,
. ‘s,

- hagﬁcn@%}.’ Y before me

Sumner~Crosby

Sy commission expires.. .. AT Dy

A :
AR {see over for vote)

if ° W -
rdpi e

At a Special Meeting of the Board of Directors of The Falmouth National
Bank duly held at its banking rooms on October 1y 1948 at 1 olcloeck p.m. it
was :

VOIED: to ratify and aporove the action of the president in executing
and delivering a partlal release dated September 30, 1948, of certain land iy
West Falmouth, being a part of the land described in a morteage given by
Virtue B, Gifford to The Falmouth National Bank dated March 26,,193#, and
recorded with the Barnstable County Deeds, Book 501, Page 336

Y

Secrebary of the Board of Directors

A true copy, ATTEST: n /é . ’: e
e, ; Secretary of the Bbard of Directors

Iy Mirine B. Gifford, widow,
of _Falmouth

.. County, Massachusetts,
-~ ce

of said Falmouth

with goitelaim covenants




ﬂmihﬁit__amcentainmlntmDnmpargel_gi_lahdusitnaxﬁdmin_said_Ealmnnang
Ba.msjahla_cnnnty_,_mssmim;_;.I.L_th.a_t__narj._s:ﬁl:s.giﬂgsj.j‘_alm__ .

™ (Description and encumbrances, if any)
1ying Westerly from the State HiNghway known as Routh 28, and is bounded
and described as follows: : 0T NOT

. Boutheasterly by land of AlieriS. Bowermen; Southwesterly by
1and now or formerly of Adelbert L. Bowman and Mary E. Bowman as xn

so called; and Northeasterly cvay éa@;l roerly of Edmind C. Gifford
as indicated by the line of a'wa xtdnding from said Oyster Cord P Y

a stone post set by an old road or right of way.

An old .roed or right of way extends from sajid State Highway by or
through land of said Albert S. Howdropn in a Westeriy directiomc§oai
the above described lot or parcel and across said railroad to ey land
of the grantor, and the granter ?\exr%%n specifically reserves for herself,
her heirs and assigns, and as appur

old road or right of way is cbnveyeR sifbject to the rights of cthe) gpentor
and others who are‘or may becone entitled thereto to pass and repassS oVer
the same .on foot and with vehicles; and said lot or parcel is conveyed
together with an’ existing right  appurtenant thereto to pass and repass
over said old road or right of way, on foot and with vehicles, in common
with the grantor,her heirs and assigns, and others entitled thereto.

My title to the above described lot or parcel was acquired as heir
of my father, Daniel Bowerman, Barnstable County Probate 1t737. Refer-
ence may alsc be had to probate of the estate of Mary T. Bowerman, Barn-

stable County Probate 935%.

B gV

iRttt K Xt USRI RO, o atade R XDEETX

Hitness ... BY....hand  and seal  this thirtieth ... day of.-September. .. .19 L8

Tlp Commonwesity of Massachusetts

ARNSTABLE, s e Sentember 30y 19148

Then personally appeared the above named Virtue B. Gifford

£
be... .ﬁ%.l!......._..._%d, before me,\_g

' J,_I:Sjlmne{ Crosby Notary Public -jmmm?m
My ission expire: May 5. 19 55.

7 3 »
A, AN
R CTAERTTL

Barnstable, ss., Received October 22, 1948, and is recorded.

W€y _Adelbert L. Bowman and Mary B. Bowman, husband and wife, as.

tenants by the entirety
both v

of .Falmouth Barnstable onty, M
g}
AT - —C : ch
Iptoppommoyried, for consideration paid, grant to.....F._Stanley Rowman ounty, Massachusetts,

dicated by the 1i T aa 1z sterly by the lo ion_of_th
NewaYgrk,YNeweHavzg :nda%gﬁfgﬁaﬁr d‘?? ﬁrtkylerly byéggét PBndi I A

nant to said other land ownéd By her,
the right to pass and rgpa 00 d with vehicles across and over the
above described lot or gzrﬁlggy%meéxﬂofxs:&d old road @rBEifht ofCGrd, A
and so much of the above described lot or parcel as is included within said

Apes:
w “"‘"‘“‘I

wSe-

[}
1

a

(RS F I T
"o
‘en 3'7\0€,!:. W

'L

N RV Y]
“hou oy,

..
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ST T s VL;,Q//‘)

PM&BQ_?[

— — ——

This mortgage is upon the statutory condition, and upon the further conditions: )
That the mortgagor shall keep the buildings now or hereafter standing on said premises insured against fire

981 and (when required by the mortgagN) E&o ainst other casualties and contingencies,g'q sgs s%nsfactory
' rst payal

to the mortgagee; and all insurance upon said buildings shall be for the benefit of, and hrst payable in case
2 of loss, to the mortgagee, and the mortBagoPbhall deposit all of said insurance policies wifh. thiNmortgagee.

L
O or ar];? brg:achcof w]ilichAtheT?'nortgagce shall hge tE; stEt‘utorI pgverIof sﬁe.
COP Y w P Y

W

1, Marion Wheeler wife of said mortgagor

release to the mortgagee all rights ofIﬂo arpd homestead and other interests in the mpytgaged gremises.
g“(a

e/ e/
Witness our hand s and this fourteenth  day of Auﬁstm 19 57

OFFICIAL&- FMVIAL
......................................... P Y e X g U ARAGAIL,

Commonwealth of Massachusetts

BARNSTABLE, SS. Provincetown, Mass., August lh, 1957

Then personally appeared the above named ..Irving.R.. ¥Wheeler

and acknowledged the foregoing instrument to be his free act and deed before me <
e A v

ISSION EXP: -
S HUARY 24, 105

Barnstable, ss., Received August 16, 1957, and is recorded.

I, Virtue B. Gifford, widow
of Falmouth , Barnstable County, Massachusetts,

being unmarried, for consideration paid, grant to Harold G. Travis and Elisabeth F. Travis N
husband and wife, as tenants by the entirety and not as tenants in common

*

of Weston, Massachusetts

with guitelgini rovenants

xebmdix four parcels of land situated in that part of said Falmouth,

[Description and encumbrances, if any]

Barnstable County, Massachusetts called West Falmouth and said lots or
parcels are bounded and described as follows:

PARCEL 1 Parcel 1 is bounded

EASTERLY by land of the New York, New Haven and
Hartford Railroad Co.;

SOUTHERLY by a Way sometimes known as Little Neck
Bars Road;

WESTERLY by land now or formerly of Arial W. Georges
and

NORTHERLY by a small creek sometimes known as Oyster
Pond Creek.

Parcel 2 is bounded

NORTHERLY by saild Way sometimes known as Little Neck
Bars Road above mentioned;

EASTERLY by 1land of said New York, New Haven and




m

Hartford Rallroad Co.;
SOUTHERLY by ago metimes called Fresh Pondj;
WESTERLY by al'gr?pogd 20 foot Way; and Nor
WESTERLY, NORTHWERTERLY and A‘Jq
NORTHERL%)bﬁ, ﬁhe iﬁ&:rsection of said Way with sal
irit @enki

éitélePNefk Bars Road. COPY

PARCEL 3 Parcel 3 is bounded
EASTERLY by s&ldQrdbosed 20 foot Way; N O
SOUTHERLY by 1a?§ w or formerly of Edith C, Baker
by & lne indicated by a stone wallAomN

oy e ]Pn%indicated by a stone wel]ooxpthie

remains thereof; and
NORTHERLY by 1land of Paul L. Cumings et ux.

PARCEL L Parcel 4 is bounded .
SOUTHERLY by said Little Neck Bars Road;
WESTERLY by land formerly of Albert S. Bowerman
NORTHERLY by Chapaquoit Harbor, so called; and
EASTERLY by land now or formerly of Helen Richards
Bixby and Harry Irving Bixby

fifteen (15) feet in width extending from said road to Chapaquoit Harbor
that may have been acquired by the said Paul L. Cumings et ux under and
by virtue of my deed to the said Cumings et ux dated November 10, 1931,

and recorded with Barnstable County Deeds, Book 485, Page 3983 and this
parcel of land 1s conveyed subject to the condition that no bulldings are
to be erected upon any other grants of such fifteen (15) foot strips for
boat landings.

So much of the land described in the foregoing parcels as is
included in any road or Way, is conveyed subject to the right of all
persons owning land abutting thereon and of all .others who are legally
entitled thereto to pass and repass over and to use the same for all
purposes for which similar roads or Ways are commonly used.

Also granting as appurtenant to the parcels hereinbefore
conveyed, in common with others who now are or may be entitled thereto,
a right to pass with or without vehicles from the parcels herein conveyed
over the Way leading from said land in a westerly direction to a road
which runs south from the Chapaquoit Road, so called, as provided for in
a right of way granted by Albert S. Bowerman tc the grantor, recorded
with said Barnstable County Deeds, Book 548, Page 28%.

The above described parcels are hereby conveyed subject to any
rights or easements granted to the Cape & Vineyard Electric Company and
the New England Telephone and Telegraph Company to erect, operate or
maintain lines for the transmission of electricity and intelligence, and
also to any rights or easements granted to the Town of Falmouth to lay
and maintain water mains or pipes therein,

dhed Way sometifibsFcaFlef C I A

r ins th of';
wesTERLYC By Iﬂiﬁ D Kotherly of a0k F BhwdEnah A

_ This parcel is conveyed subject to and there is excluded from the
conveyance of this parcel all right, title and interest in a strip of land

981




U.S. REV. STAMPS IN THE AMOUNT OF $6.60  WERE

AFFIXED TO THIS INSTRUMENT AND WERE CANCELLED,

NOT

O F AL

o H o
N2

F I
C Y
h‘:;? d Oofhid grantor,
A N AN

release to said grantee alQighE ofEtizr:NaE:Yag" tggmc:?;é’ Lndotherinterests@eren. © I C I A L

COPY COPY

Witness_ - MY.......hand  andseal this... o&!*_’f _____ day of...August 1957

NSy

Chr Commonmralth of Massachuseits

Barnstable, ss. August 2./, 19 57

Then personally appeared the above named Virtue B. Gifford

and acknowledged the foregoing instrument to be her j act and deed, before me

WM

Sumner Crosby  Notary Public—

My Commission expires. MRy 12 N

P\

7 8
gt

Barnstable, ss., Received September
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PARCEL ID: 24-10-009-005
#132 LITTLE NECK BARS RD
NIF
THE ELAINE M. BAILEY N
2013 REVOCABLE TRUST 8
DEED BOOK: 32832, PAGE:197 — 3
LOCUS | : v v
.\u LI :
T i N N NV
Mwwwmmww>zmwo> 5
E - <>-~>wcw CSUEV M e M M M M
< N N % N N
N2 N\ \% % N2
, % % v N v
A=16.02
PARCEL ID: 25 03 001G 003 R=10.00" v v v v v
#125 LITTLE NECK BARS RD _ D=914716 ]
LOCATION MAP NOT TO SCALE NIE - o v v v v v
STEPHEN D.R. & o S 834913 E v O o v Ny Xy
SUSAN MADDEN MOORE ) 14.84
DEED BOOK: 26824, PAGE: 38 a) w PARCEL ID: 02-05-004-000 .V N N% N% N
< . LOT AREA /%« #0 PALMER AVE OFF
. o= ,_.u\ NIF S v v W SALT MARSH
RECORD OWNER: & m 3 w.wwwowwxwm ™\ COMMONWEALTH OF MASS l/
ASSESSORS #25-03-001-004 25 |8 3\ DEPTOF TRANSPORTATION O
#139 LITTLE NECK BARS ROAD <3 |= = : 3498, PAGE: \ y v y »
A < *
FREDERICK L. & GERALDINE WIRTH N M fll 2 N NZ
230 NEW CANAAN AVE, UNIT 21 nEp > lll
NORWALK, CT 06850 Z & Rl PO
DEED BOOK 34516 PAGE 296 28] Wn /_ - ll%ls@
PLAN BOOK 232 PAGE 83, F2 PARCEL ID: 25 03 001B 000 H & N 8349'13" 176.53’ Yo =
#129 LITTLE NECK BARS RD =S 53
NIF —~
— PARCEL ID: 25 03 001C 000
MATTHEW J. &
LAURIE L HOGAN #135 LITTLE NECK BARS RD
DEED BOOK: 33598, PAGE: 253 TANE wzmmzzmg
NOTES: ‘ DEED BOOK: 32102, PAGE: 126
1. TOPOGRAPHIC AND DETAIL INFORMATION SHOWN HEREON IS BASED
UPON AN ON THE GROUND SURVEY PERFORMED BY MERRILL
ENGINEERS AND LAND SURVEYORS DURING APRIL OF 2023. meHzm‘”—”‘mw wH\ >z
2. ALL ELEVATIONS ARE BASED ON THE NORTH AMERICAN VERTICAL
DATUM OF 1988.
40 0 40 80 120
3. SUBJECT SITE IS IN THE "RB” DISTRICT AS DEPICTED ON THE w
TOWN OF FALMOUTH ZONING MAP.
SCALE IN  FEET
4. WETLAND RESOURCE AREAS SHOWN HEREON ARE COMPILED FROM
A "SITE PLAN PREPARED FOR 132 LITTLE NECK BARS ROAD,
FALMOUTH, MA” LAST DATED 9/7/21 BY D.H. MARTIN ENGINEERING,
INC. FILED WITH THE FALMOUTH CONSERVATION COMMISSION AND
SUPPLEMENTED BY MASS GIS RECORD INFORMATION.
5. EXISTING UTILITIES, WHERE SHOWN, HAVE BEEN COMPILED BASED
ON OBSERVED ABOVE GROUND EVIDENCE AND AVAILABLE RECORD
PLANS AND ARE TO BE CONSIDERED APPROXIMATE. MERRILL —_
ENGINEERS AND LAND SURVEYORS DOES NOT GUARANTEE THE \
LOCATION OF THE UNDERGROUND UTILITIES SHOWN OR THAT ALL =
EXISTING UTILITES AND/OR SUBSURFACE STRUCTURES ARE SHOWN. _ D <
s N
Gx N
7. EXISTING SEPTIC SYSTEM COMPONENTS SHOWN HEREON TAKEN ) @V&
FROM RECORD AS-BUILT PLAN ON FILE WITH THE TOWN OF 6.1
FALMOUTH BOARD OF HEALTH.
T
.
8. WIND EXPOSURE CATEGORY: C _\_\ 
v o 8" 4c,
—_
_
. )
FLOOD NOTE: LITTLE NECK B
BY GRAPHIC PLOTTING ONLY, THIS PROPERTY IS LOCATED IN ZONE AE 6.7 (PRIV A >WM MNO >U
(EL.18) OF THE FLOOD INSURANCE RATE MAP, AS SHOWN ON COMMUNITY TE - <>-~>w
O LE WIDTH
MAP No. 25001C0707J, WHICH BEARS AN EFFECTIVE DATE OF JULY 16, . )
2014, AND IS IN A SPECIAL FLOOD HAZARD AREA. CB DH
s T~ Ies) /
O APPROXMATE 5 "\ / @V%& \\\
a7 w SYSTEW Locarn S /
. )
ENVIRONMENTAL NOTES: m \\\\ . J
~ N /
1. SITE IS NOT WITHIN AN A.C.E.C. (AREA OF CRITICAL ENVIRONMENTAL A : S 6.5 )/
CONCERN). 2 RN K
T 6.1+ N

SITE IS NOT WITHIN AN AREA OF ESTIMATED HABITAT OF RARE WILDLIFE
PER NHESP MAP "ESTIMATED HABITATS OF RARE WILDLIFE” FOR USE
WITH THE MA WETLANDS PROTECTION ACT REGULATIONS (310 CMR

10).”

SITE DOES NOT CONTAIN A CERTIFIED VERNAL POOL PER NHESP MAP
"CERTIFIED VERNAL POOLS.”

SITE IS NOT WITHIN A PRIORITY HABITAT PER NHESP MAP "PRIORITY
HABITATS OF RARE SPECIES” FOR SPECIES UNDER THE MASSACHUSETTS
ENDANGERED SPECIES ACT, REGULATIONS (321 CMR10).

SITE IS NOT LOCATED WITHIN A STATE APPROVED ZONE Il GROUND
WATER RECHARGE PROTECTION AREA.

SITE IS LOCATED WITHIN THE TOWN OF FALMOUTH DISTRICT OF
CRITICAL PLANNING CONCERN (DCPC).

SITE IS LOCATED WITHIN THE TOWN OF FALMOUTH WIND BOURNE
DEBRIS DISTRICT.

COPYRIGHT @ BY MERRILL CORPORATION

NO PART OF THIS DOCUMENT MAY BE REPRODUCED, STORED IN A RETRIEVAL SYSTEM, OR TRANSMITTED IN ANY FORM OR BY ANY MEANS, ELECTRONIC,

MECHANICAL, PHOTOCOPYING, RECORDING OR OTHERWISE, WITHOUT THE EXPRESS WRITTEN CONSENT OF MERRILL CORPORATION WITH THE EXCEPTION

OF ANY REGULATORY AUTHORITY WHICH MAY REPRODUCE IT IN CONJUNCTION WITH THE PERFORMANCE OF OFFICIAL BUSINESS UNDER ITS JURISDICTION.

ANY MODIFICATIONS MADE TO THIS DOCUMENT WITHOUT THE EXPRESS WRITTEN CONSENT OF MERRILL CORPORATION SHALL RENDER IT UNUSABLE.
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